
COUNCIL COMMUNICATION c 

APPROVED: ’ H. bixon Plynn -- city d n a g e t  
- -  

AGENDA TITLE: Authorize the City Manager to sign a HOME program and Community Development 
Block Grant (CDBG) Loan and Regulatory Agreement, and all other documents 
related to the Hotel Lodi Rehabilitation Project. 

MEETING DATE: June 5,1996 

PREPARED BY: Community Development Director 

RECOMMENDED ACTION: Staff is recommending that the City Council approve the Loan and 
Regulatory Agreements and the Deed of Trust and Security Agreement for 
the Hotel Lodi project. Staff will then sign the documents and enter into an 
agreement with Lodi Hotel Investors, Ltd., and San Joaquin County for the 
completion of the senior apartment rehabilitation project at 5 South School 
Street. 

BACKGROUND INFORMATION: The City Council, on a unanimous vote, granted a use permit to 
Daniels C. Logue Development on June 7, 1995, to convert the 
Hotel Lodi into senior apartments. At that time, the Council 
expressed a desire to be given an opportunity to review and approve 
the loan documents and regulatory agreement for the hotel. 

The project developer, Lodi Hotel Investors, a California Limited Partnership, is proposing to convert the 
second and third floors of the hotel into seventy-five (75) senior residential units, including one manager’s 
unit. The main floor commercial uses will continue to be used as they are currently, and the hotel’s 
exterior will be unchanged, except that the brick work and other facade treatments will receive a thorough 
cleaning. 

The upper floors of the hotel have been vacant since 1978 and have fallen into a state of general disrepair. 
At the completion of the project, the hotel will contain fifty (50) studio units and twenty-five (25) one 
bedroom units. Also, the original lobby of the hotel will be restored and used as the common area for the 
future residents of the hotel. Finally, as part of the project, the hotel will be seismically retrofitted and 
asbestos will be removed. 
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In addition to the residential conversion, the following amenities will be provided: 

A hlly equipped laundry room; 
A security system; 
Tenant storage in the basement; 
An exercise room and conference room in the basement. 

The City Council adopted Resolution number 95-148 on November 15, 1995 committing $690,015 of 
HOME money and $393,985 in CDBG h n d s  to the project. The CDBG loan will be at a simple interest 
rate of 3% annually and the HOME hnds will have a simple interest rate of 6.5% annually. Both notes will 
be paid off over a thirty (30) year period. The remainder of the financing will be private, including 
investors that will utilize a tax credit award that has been approved for this project by the State. 

The total project cost is $4,840,720 and can be broken down as follows: 

Total land cost, $775,000 
Construction cost, $2,794,000 
Architectural and engineering costs, $122,000 
Interest and financing fees, $17 1,800 
Legal fees, $30,000 
Appraisal, $8,500 
Contingencies and reserves, $165,000 
Other (permitfees, hrnishings, marketing, etc.), $26 1,360 
Developer overhead, $5 13,060 

FUNDING: Funding for this loan is from Federal HOME and CDBG h n d s  and will therefore have no 
impact on the City’s General Fund. 

_ -  - 

Konradt Bartlam 
Community Development Director 

Attachment 

Prepared by Eric Veerkamp, Associate Planner 
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REGULATORY-AND LOAN AGREEMENT 

($393,985 - CDBG FUNDS) 

($690,015 - HOME FUNDS) 

This Regulatory and Loan Agreement (the 'Agreement') is made as of this day of 

, 1996, by and between the City of Lodi and the County of San Joaquin, a subdivision of the 

State of California (the "Lender"), and Lodi Hotel Investors, a California Limited Partnership (the 

"Borrower). 

RECITALS 

A. Lender wishes to promote the development of more affordable rental housing in City of 

Lodi and to provide a greater choice of housing opportunities for seniors of low-income. 

8. The Lender has received Home Investment Partnership Program funds (the 'HOME 

Funds") from the United States Department of Housing and Urban Development ("HUD") pursuant to the 

Cranston-Gonzales National Housing A d  of 1990; and the Lender has received Community Development 

Block Grant Funds (the 'CDBG Funds') from HUD pursuant to the Housing and Community Development 

Act of 1974, as amended, both for the purpose of expanding the supply of decent, safe, sanitary and 

affordable housing for very-low and low-income persons and families. 

C. Borrower intends to acquire the real property located at 5 South School Street, Lodi, 

California, as more particularly described in the attached Exhibit "A" (the 'Property") and proposes to 

construct a seventy-five (75) unit senior rental housing complex (the "Project"). 

D. Borrower also wishes to borrow from Lender and Lender wishes to extend to Borrower 
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a loan of CDBG funds in the amount of three-hundred.ninety-three thousand nine hundred eighty-five 

dollars ($393,985) to support acquisition costs associated with the development of the Project (the "CDBG 

Loan"). 

E. Borrower also wishes to borrow from Lender and Lender wishes to extend to Borrower 

a loan of HOME funds in the amount of six hundred ninety thousand and fifteen dollars ($690,015) to 

support development of eleven (1 1) units of the Project (the 'HOME Loan'). 

F. The Lender has conducted an election of the voters in 1990 which authorized the Lender 

to allow construction annually within the County, 500 low-income units of rental housing as defined by the 

provisions of Article XXXlV of the California Constitution. Simultaneously with the approval of this 

Agreement, the Lender will allocate Article XXXlV authority to the seventy-five (75) low-income units to be 

developed pursuant to this Agreement. 

G. The Lender has conducted an environmental review of the Project to the California 

Environmental Quality Act ("CEQA'), the National Environmental Protection Act ("NEPA"), and 24 C.F.R. 

Part 58 of the CDBG regulations and has determined that the project is 'categorically exempt" under both 

CDQA and NEPA. 

H. As a condition of the CDBG Loan and the HOME Loan, Borrower shall execute, among 

other things, a promissory note, a deed of trust and this Agreement, which deed of trust and Agreement 

shall be recorded against the Property. These instruments are intended to secure Lender's continuing 

interest in the affordability and habitability of the Project, as well as to secure performance of other 

covenants contained in these agreements. 

NOW, THEREFORE, IN CONSIDERATION of the mutual agreements, obligations, and 
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representations, and in further consideration for the making of the CDBG Loan and the HOME Loan, 

Borrower and Lender hereby agree as follows: 

ARTICLE 1. DEFINITIONS 

The following terms have the meanings and content set forth in this section wherever used in this 

Loan Agreement, attached Exhibits, or documents incorporated into this Loan Agreement by reference. 

1.1 'AGREEMENT means this Regulatory and Loan Agreement entered into between Lender 

and Borrower. 

1.2 "AREA MEDIAN INCOME' means the area median income adjusted by actual household 

size for households in the County of San Joaquin, California, as published from time to time by the State 

of California. If such income determinations are no longer published, or are not updated for a period of 

at least eighteen (18) months, then the Lender shall provide the Borrower with other income 

determinations which are reasonably similar with respect to methods of calculation to those previously 

published by the State. 

1.3 "ASSISTED UNITS' means eleven (1 1) units in the Project which are assisted by the HOME 

Loan and which are subject to the affordability restrictions contained in the Regulatory Agreement. 

1.4 "BORROWER' is Lodi Hotel Investors, a California Limited Partnership, and its authorized 

representative, assigns, transferees, or successors-in-interest. 

1.5 "BUDGET" means that budget for the development of the Project attached as Exhibit 'B', 

which is hereby incorporate into this Loan Agreement by this reference. 
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1.6 "C.F.R.' means Code of Federal Regulations. 

1.7 "CDBG LOAN' is the nonrecourse loan of funds in the principal amount of three hundred 

and ninety-three thousand nine hundred eighty-five dollars ($393,985) by the Lender to Borrower pursuant 

to this Loan Agreement. 

1.8 "CDBG NOTE' is that certain promissory note in the principal amount of three hundred 

and ninety-three thousand nine hundred and eight-five dollars ($393,985) to be executed by Borrower in 

favor of the Lender, evidencing all or any part of the CDBG Loan, which is secured by the Deed of Trust, 

as well as any amendments thereto to, modifications thereof, or restatements thereof. The terms of the 

CDBG Note are hereby incorporated into this Agreement by this reference. 

1.9 "CERTIFICATE OF PROJECT COMPLETION' means the certificate issued to Borrower by 

Lender evidencing completion of the Project pursuant to the terms of this Loan Agreement. 

1.1 0 "COMMENCEMENT OF CONSTRUCTION' means the time Borrower or Borrower's 

construction contractor begin substantial physical construction work on the Project at the Property, 

including site preparatory work or delivery of materials, beyond maintenance of the Property in its status 

quo condition. Such work shall not include work related solely to remediation of Hazardous Materials. 

1 .I 1 "COUNTY' means the County of San Joaquin a subdivision of the State of California and 

its authorized representatives, officers, officials, directors, employees and agents. 

1.12 'DEED OF TRUST" is that deed of trust, assignment of rents, and security agreement 

placed on the Property as securrty for the Loan by Borrower as trustor with Lender as beneficiary, as well 

as any amendments to, modifications of, and restatements of said deed of trust. The terms of the Deed 
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of Trust are hereby incorporated into this Agreement by this reference. 

1.13 'ELIGIBLE CDBG COSTS' means those Project costs related to the acquisition of the 

Project for which CDBG loan proceeds may be used as specified in 24 CFR 570.200(g); 570.201 (a) and 

570.205 -.206 and in the Budget as specified in the attached Exhibit 'B", which is hereby incorporated into 

this Agreement by this reference and any revisions to the Budget that are approved in writing by Lender. 

3.14 "FIFTY PERCENT HOUSEHOLD' same as very low income, see 1.32. 

1.1 5 "FLOATING UNITSa means a unit, not formerly designated as HOME Program assisted, 

is redesignated as HOME Program assisted to replace a unit in which the tenant's income has risen above 

the maximum income limit, thus keeping the total number of HOME Program assisted units constant. 

1.1 6 "GROSS RENT' means rent which includes utilities (other than telephone) which are paid 

by the low income tenant. 

1.1 7 'HOME LOAN' means the nonrecourse loan in the principal amount of six hundred ninety 

thousand and fifteen dollars ($690,015) by the County from fiscal year 1991 -1 995 Funds to the Borrower 

pursuant to this Agreement. 

1.1 8 "HOME NOTE' means that certain nonrecourse promissory note in the original principal 

amount of six hundred ninety thousand and fifteen dollars ($690,015) to be executed by Borrower in favor 

of the Lender, evidencing all or any part of the HOME Loan, which is secured by the Deed of Trust, as 

well as any amendments thereto, modifications thereof or restatements thereof. The terms of the HOME 

Loan are hereby incorporated into this Agreement by this reference. 
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1.19 'HUD" means the United State3 Department of Housing and Urban Development. 

1.20 "LENDER' is the County of San Joaquin and the City of Lodi. 

1.21 "LEASE" means the lease in a form satisfactory to Lender entered into between Borrower 

and a tenant of a unit in the Project. 

1.22 "LOAN DOCUMENTS' are collectively this Agreement, the Deed of Trust, the CDBG Note, 

and the HOME Note, as they may be amended, modified, or restated from time to time, along with all 

exhibits and attachments to these documents. 

1.23 'LOW-INCOME" means an annual gross income that does not exceed the qualifying limits 

adjusted for household size and other factors for a 'low-income' household as defined under the United 

States Housing Act as amended, and as determined by HUD from time to time for the Stockton 

Metropolitan Statistical Area, except to the extent that a different definition applies pursuant to rules 

governing low-income housing tax credits. 

1.24 "LOW-INCOME HOUSEHOLD' means a household whose annual income does not exceed 

low-income, including a Very Low-Income Household. 

1.25 'LOW-INCOME HOUSING TAX CREDITS (LIHTC)' are credits used in a rental housing 

production incentive program for low income persons which is administered by the State of California as 

a part of the Internal Revenue Code (Tax Code). 

1.26 'PLANS AND SPECIFICATIONS' means the plans and specifications for the Project as 

approved by the Lender. 
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1.27 "PROJECT is the acquisition 6f the Property and construction of improvements on the 

Property into a seventy-five (75) unit rental housing complex of studios and one bedroom units affordable 

to senior persons of Low and Very Low-Income, which includes one manager's unit. 

1.28 "PROPERTY' consists of the real property located at 5 South School Street, Lodi, 

California, and more particularly described in the attached Exhibit 'A', which is incorporated into this Loan 

Agreement by this reference. 

1.29 'SIXTY PERCENT !NCOME' means an annual gross income, adjusted for household size 

and other factors, that does not exceed sixty percent of Area Median Income. 

1.30 'SIXTY PERCENT INCOME HOUSEHOLD' means a household with an annual income that 

does not exceed Sixty Percent Income. 

1.31 'VERY LOW-INCOME' means an annual gross income that does not exceed the qualifying 

limits, adjusted for household size and other factors for a 'very low-income household" as defined under 

the United States Housing Act, as amended, and as determined from time to time by HUD for the 

Stockton Metropolitan Statistical Area (MSA), except to the extent that a different definition applies 

pursuant to rules governing low-income housing tax credits. 

1.32 "VERY LOW-INCOME HOUSEHOLD' means a household whose annual income does not 

exceed Very Low-Income. 
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ARTICLE 2. HOME AND CDBG REQUIREfdENTS 

2.1 HOME REGULATIONS 

A. Affordabilitv. Any housing assisted pursuant to this Agreement will meet at a minimum 

the HOME affordability requirements of 24 CFR 92.252 or 24 CFR 92.254, as applicable. 

B. Propem Requirements. Borrower agrees to comply with the PROPERTY requirements 

of Subpart F of 24 CFR Part 92, as applicable in accordance with the type of PROPERTY assisted, 

including the limit on per-unit subsidy amounts at 24 CFR 92.250; the income limitations at 24 CFR 

92.252; the tenant and participant protection at 24 CFR 92.253; the requirements for home ownership 

projects at 24 CFR 92.254; the requirements for mixed-income projects at 24 CFR 92.255; the 

requirements for mixed-use projects at 24 CFR 92.256; the requirements for religious organizations at 24 

CFR 92.257; and the limitation on use of HOME funds with FHA mortgage insurance at 24 CFR 92.258. 

C. Federal Requirements. If and when the Project is developed, Borrower agrees to carry 

out each activity in compliance with all federal laws and regulations described in Subpart H of 24 CFR 

Part 92, with the exception of 24 CFR 92.352 and 24 CFR 92.359, which will be administered by the 

Lender. 

D. Failure to Comply. In accordance with 24 CFR 85.43, if Borrower materially fails to comply 

with any term of this Agreement, Lender may suspend or terminate this Agreement and all other 

agreements with Borrower and require the repayment of any funds spent (on ineligible activities). 

E. Federal Requlation. Borrower will comply with the all federal regulations that apply to the 

HOME Program, including: 
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The procedures for the projecfspecific technical assistance and site control loans at 24 

CFR 92.301; 

The procedures for income determinations at 24 CFR 92.203; 

The enumeration of eligible activities at 24 CFR 92.205 and 92.206; 

The regulations for tenant-based assistance at 24 CFR 92.21 1 ; 

The prohibition of the use of HOME funds for activities listed at 24 CFR 92.214; 

The income targeting requirements at 24 CFR 92.216 and 92.217; 

The matching funds requirements at 24 CFR 92.21 8-92.222, if such requirements are in 

effect; 

The uniform administrative requirements at 24 CFR 92.505; 

The audit requirements at 24 CFR 92.506; and 

All other provisions of 24 CFR Part 92. 

2.3 COMPLIANCE WITH CDBG REGULATIONS 

All requirements imposed on projects assisted under the CDBG Program as contained in the 42 

U.S.C. Sections 5301, et seq., 24 CFR Part 570, and other implementing rules and regulations are 

incorporated by this reference. Borrower acknowledges that it has received copies of these requirements 

and understands them. In the event of any conflict between this Agreement and the CDBG statute and 

regulations, the CDBG statute and regulations shall prevail. 
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ARTICLE 3. AFFORDABILITY COVENANTS 

3.1 OCCUPANCY REQUIREMENT 

Owner shall limit for the full term of this Agreement the rental and occupancy of all residential units 

for sixty percent income households at the maximum rental charges for each household as set forth in 

this Agreement. At a minimum, twenty five percent of the eleven HOME Program funded units, or three 

units, must be rented to fifty percent income households. Occupancy will be governed by the Final 

Management Plan prepared by the borrower. 

According to the requirements of 24 CFR 92.255(b) when not all of the units in a project are 

HOME program assisted the units counted as affordable housing units which are funded under the HOME 

investment Partnerships Program may be changed over the affordability period, but the total number of 

HOME-assisted affordable housing units must remain the same and the substituted units must be, at a 

minimum, comparable in terms of size, features, and the number of bedrooms to the originally designated 

HOME-assisted affordable housing units. The HOME-assisted affordable housing units will be considered 

as "floating units" under the aforementioned terms and conditions. 

3.2 ALLOWABLE RENT 

A. Rent Limits. Subject to Section 3.3 below, the gross rents cannot exceed the deemed 

income limits for units assisted with Federal funding through either the HOME Program, CDBG Program 

or the Tax Credit Program, whichever are the lesser. 

B. Utilities. Utilities (other than telephone) which are paid by the low income tenant must be 

counted as part of the gross rent for the tenant's unit. Accordingly, the rent which is collected from the 

tenant must be reduced by the size of a utility allowance, which is set by a utility allowance schedule 

formulated by the Housing Authorlty of the County of San Joaquin. 
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C. Rent Increases. At least s iw(60)  calendar days prior to increasing rent on any unit, 

Borrower shall submit to the Lender for review and approval, a written request for such increase based 

on the changes in permissible rents published annually by HUD for the HOME program and based on 

changes in rents permitted by the California Tax Credit Allocation Committee for tax credit projects. 

Borrower shall annually certify each tenant’s household gross income and make any rent adjustment 

pursuant to the terms of this Agreement. Households occupying units shall be given at least thirty (30) 

days written notice prior to any increase in rent. Unit rent may only be increased one time per year 

(unless otherwise approved in writing by the Lender) and the rent levels following an increase, or upon 

a new occupancy, shall not exceed the applicable rent levels set forth in subsection A. above. 

3.3 

In the event, upon recertification of a household’s very low income status, the Borrower discovers 

that the household’s income exceeds the maximum designated for a very low income household, but does 

not exceed the sixty percent income, the household shall be reclassified as a sixty percent income 

household, the rent shall be increased to the permissible rent for a sixty percent income household 

pursuant to Section 3.2 above, and the Borrower shall lease the next available unit to a very low income 

household with rent restricted pursuant to Section 3.2 above. In the event, upon recertification of a 

household’s very low income or a sixty percent income status, the Borrower discovers that the income 

exceeds the maximum designated for a sixty percent income household, Borrower may increase rents on 

such units as permitted by the Low Income Housing Tax Credit program, and the Borrower shall lease 

the next available unit to a very low income household or a sixty percent income household, as applicable, 

at the rent required for such household pursuant to Section 3.2 above, as applicable. However, when 

the unit is vacated by that household, the unit shall be leased to a very low income household or sixty 

percent income household, as applicable, to comply with Section 3.1 above. 

INCREASED INCOME OF OCCUPYING HOUSEHOLDS 
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3.4 LEASE PROVISIONS 

A. 

- 

Income Misrepresentation. Borrower shall include in leases or rental agreements for all 

units provisions which authorize Borrower to immediately terminate the tenancy of any household one or 

more of whose members misrepresented any fact material to the household’s qualification as a sixty 

percent income or a very low income household. Each lease or rental agreement shall also provide that 

the household is subject to annual certification in accordance with Section 8.1 below, and that, if the 

household’s income increases above the applicable limits for a very low income household or a sixty 

percent (60%) income household such household’s rent may be increased as provided in Section 3.3. 

6. Lease Restrictions. The leases for the restricted units shall comply with 24 CFR Section 

92.253. All leases for units shall comply with the requirements of the State of California and federal 

requirements for low income housing tax credits. 

C. The Borrower shall submit the proposed form of lease for the units to the Lender for its 

review and written approval prior to entering into any lease for a unit. The Borrower shall not use a form 

of lease in renting the units which has not been approved by the Lender in writing. The Borrower must 

submit any proposed changes to the approved lease form to the Lender for review and written approval. 
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ARTICLE 4. TERMS OF LOAN 

4.1 LOAN 

The Lender agrees to provide the CDBG Loan and the HOME Loan to borrower under the terms 

and conditions of the Loan Documents. The proceeds of the loans shall only be used by borrower to pay 

for eligible CDBG and HOME costs, and the proceeds of the loans shall be used only as permitted under 

this Agreement. 

4.2 AMOUNT OF LOAN 

A. Rent Limits. Subject to the terms and conditions of the loan documents, Lender agrees 

to make and borrower agrees to accept the CDBG Loan in total amount not to exceed three hundred 

ninety-three thousand nine hundred and eighty-five dollars ($393,985) and evidenced by the CDBG Note, 

said note to be secured by the deed of trust recorded against the Property. The terms of the loan are 

set forth in the CDBG Note. 

B. HOME Loan. Subject to the terms and conditions of the loan documents, Lender agrees 

to make and borrower agrees to accept the HOME Loan in total amount not to exceed six hundred ninety 

thousand and fifteen dollars ($690,015), evidenced by the HOME Note, said note to be secured by the 

deed of trust recorded against the Property. The terms of the loan are set forth in the HOME Note. 

4.3 

The Lender’s financial participation in the project is in the form of “Gap” financing to fill any 

shortfall in project development costs as shown in the Project’s final approved Sources and Uses of Funds 

Chart, also referred as the Project Budget (Exhibit 9‘). The amount of the Lender’s loans shall be the 

difference between total project cost less borrower‘s equity contributions; less proceeds of tax credit 

syndications and less proceeds of all loans from other public and private sources. Subsequent to 

CONDITIONS PRECEDENT TO AMENDMENT OF LOAN AMOUNT 
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approval of the loan documents as defined fierein, there may arise certain events or conditions that 

warrant consideration of amending the Lender’s loan amounts. These would include the following: 

. Substantial and unforeseen increases in building materials costs which exceed 

contingency allowances; 

Additional project requirements requested by the Lender; and 

. Unforeseen fees or charges imposed by a public agency which exceed contingency 

allowances. 

All amendments to the loan amount must be authorized by the Board of Supervisors and the Lodi Ctty 

Council by formal resolution and approved in writing by the Director’s of the City’s Communtty 

Development Departments and San Joaquin County’s Neighborhood Preservation Division. 

4.4 TERM OF LOAN 

Unless subject to a prior due date, pursuant to the CDBG Note, the principal of the CDBG Loan 

and all accrued interest thereon shall be due and payable on the first occurring of the following: (1) thirty 

(30) years from the date of CDBG Note; (2) in the event the project is used and occupied for some use 

other than affordable rental housing for lower income families; or, (3) the expiration of the cure period for 

any Event of Default by borrower which has not been cured as provided for in this Agreement. 

Unless subject to a prior due date, pursuant to the HOME Note, the principal of the HOME Loan and all 

accrued interest thereon shall be due and payable on the first occurring of the following: (1) thirty (30) 

years from the Certificate of Occupancy date: (2) the date the property is sold or refinanced: or, (3) the 

expiration of the cure period for any Event of Default by borrower which has not been cured as provided 

for in the loan documents. 
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4.5 ELIGIBLE USES OF FUNDS - 
A. CDBG Loan Proceeds. CDBG Loan proceeds may be used for the eligible CDBG costs 

of the acquisition of the project as is shown on the budget. 

8. HOME Loan Proceeds. HOME Loan proceeds may be used only for the eligible HOME 

costs for the restricted units as specified in Title II of the Cranston-Gonzalez National Affordable Housing 

Act of 1990, 24 CFR Part 92, and other regulations governing the HOME Program, and any amendments 

or policy revisions thereto which shall become effective during the term of this Agreement. A copy of said 

regulations is incorporated by reference herein. 

4.6 REDUCTION IN COSTS 

If eligible costs are less than the amount of the loan specified herein, the Lender shall reduce the 

amount of the loan to the amount of such costs. 

4.7 PREPAYMENT OF LOANS 

No prepayment penally will be charged to Borrower for payment of all or any portion of the loan 

amount prior to the end of the loan term described herein. However, prepayment of the loan shall not 

affect Borrower’s obligations under the HOME Regulations in Section 2.2, all of which shall remain in full 

force and effect for the entire term of those requirements. 

4.8 

If the Borrower defaults under any loan document or any general partner of the Borrower defaults 

under the terms of any partnership agreement governing the Borrower, limited partner(s) of Borrower shall, 

with prior written consent of Lender be entitled to remove any of Borrower’s general partners and 

substitute a new general partner. Such removal and substitution shall not constitute a default under any 

loan document or cause acceleration of the loans in whole or in part or entitle the Lender to exercise any 

REMOVAL AND SUBSTITUTION OF GENERAL PARTNER 
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remedy under the loan documents. - 

4.9 

The Lender agrees to subordinate this Agreement to the liens of the deeds of trust and financing 

statements, if any, respectively, securing the construction and permanent financing set forth in the 

attached Exhibit 'E' upon satisfaction of the requirement of, and to the extent permitted by, California 

Health and Safety Code Section 33334.14 (a). 

SUBORDINATION OF DEED OF TRUST AND REGULATORY AGREEMENT 
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ARTICLE 5. LOAN DISBURSEMENT - 

5.1 CONDITIONS PRECEDENT TO DISBURSEMENT 

Lender shall not be obligated to make any disbursements of the loan proceeds or take any other 

action under the loan documents (other than signing the loan documentsj unless the following conditions 

are satisfied: 

A. Event of Default. There exists no Event of Default hereunder or any default under any of 

the other loan documents, or event, omission or failure of condition which would constitute such an Event 

of Default after notice of lapse of time, or both; 

B. Financinq Commitments. Borrower has received and delivered to Lender firm construction 

and permanent financing commitments from the sources and in the amounts attached as Exhibit 'E' to 

this Agreement; 

C. Financinq Amounts. The undisbursed proceeds together with other financing for 

development of the project for which Borrower has received funds or firm commitments for funds are not 

less than the amount which Lender determines is necessary to pay for development of the project and 

satisfy all of the covenants contained in the loan documents. If Lender determines that said funds are 

not sufficient for said purposes, Borrower may satisfy this condition by depositing the amount of the 

deficiency with Lender: 

D. 

in this Agreement; 

Reportinq Requirements. Borrower has complied with all reporting requirements set forth 

E. Construction Schedule. Borrower has delivered a construction schedule satisfactory to 
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Lender: 
- 

F. HUD Release of Funds. The Lender has received a "Release of Funds" from HUD to the 

extent required for disbursement of the CDBG Loan and the HOME loan; 

G. Loan and Other Documents. Borrower has authorized, executed and delivered to Lender, 

all loan documents, other documents, instruments, policies, and forms of evidence or other materials 

required to be executed and delivered as of the time of disbursement under the terms of this Agreement 

or any of the other loan documents, all in form and substance satisfactory to Lender. 

H. Title Insurance. Borrower has obtained at its own expense an ALTA Loan Policy (LP-10) 

of title insurance naming Lender as the insured with liability not less than the principal amount of the total 

loan, issued by an insurer satisfactory to Lender, excepting only such defects, liens, encumbrances, and 

exceptions as are approved by Lender, and containing such endorsements as Lender may require. 

5.2 CONDITIONS PRECEDENT TO DISBURSEMENT UPON OR 

AFTER COMMENCEMENT OF CONSTRUCTION 

Lender shall not be obligated to make any disbursements of loan proceeds for construction 

expenses as set forth in the budget attached as Exhibit '8' unless all of the following conditions precedent 

are satisfied: 

A. Conditions for Disbursement. All the conditions in Section 5.1 are satisfied; and 

B. Borrower has delivered to Lender evidence satisfactory to the Lender that the proceeds 

of the loans set forth in the chart entitled The Budget in Exhibit '8' either have been disbursed, shall be 

disbursed on the date of disbursement of funds subject to this Agreement, or shall be disbursed upon 

the happening of events which are acceptable to the Lender. 
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ARTICLE 6. DEVELOPMENT OF PROJECT 

6.1 CONFIGURATION OF THE PROJECT 

Borrower shall develop the Project in accordance with the plans and specifications as a senior 

residential apartment project consisting of fifty (50) studios and twenty-five (25) one-bedroom units, which 

includes one manager's unit. Borrower shall develop the Project in conformance with the plans and 

specifications and any modifications thereto approved by Lender. 

6.2 FINANCING 

Borrower shall promptly inform Lender of any changes in the amount, terms, and/or sources of 

financing or funding for the Project. All costs incurred in predevelopment, development and operation 

of the Project shall be the responsibility and obligation solely of Borrower. 

6.3 CONTRACTS AND SUBCONTRACTS 

All construction work and professional services for the Project shall be performed by persons or 

entities licensed or otherwise authorized to perform the applicable construction work or service in the 

State of California. 

6.4 COMMENCEMENT OF CONSTRUCTION 

Borrower shall begin construction of the Project no later than thirty (30) days from issuance of 

building permit, unless such date is extended in writing by the Lender as provided in Section 6.6. 

Borrower shall not commence construction until Lender has issued a written notice to proceed. 

6.5 COMPLETION OF CONSTRUCTION 

Following commencement of construction, Borrower shall diligently prosecute construction of the 

project to completion as evidenced by the recording of the Certificate of Project Completion. Borrower 
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shall complete construction of the project within eighteen (18) months of the commencement of 

construction. 

6.6 

It shall be the responsibility of Borrower to coordinate and schedule the work to be performed so 

that commencement and completion of construction will take place in accordance with the provisions of 

this Agreement. Lender may extend the time for commencement or completion in writing at its sole and 

absolute discretion. Any time extension granted to Borrower to enable Borrower to complete the work 

shall not constitute a waiver of any other rights Lender has under the loan documents. 

SCHEDULING AND EXTENSIONS OF TIME 

6.7 QUALITY OF WORK 

Borrower shall construct the project in conformance with industry construction standards and shall 

employ building materials of a quality suitable for the requirements of the project as approved by the 

Lender in the plans and specifications. Borrower shall develop the project in full conformance with 

applicable local, state, and federal statutes, regulations, and building and housing codes. 

6.8 

Lender must be notified in a timely manner of any changes in the work required to be performed 

under this Agreement, including any additions, changes, or deletions to the approved plans and 

specifications. A written change order authorized by Lender must be obtained before any of the following 

changes, additions, or deletions in work for the project may be performed: (1) any change in the work 

that exceeds ten thousand dollars ($10,000); or (2) any set of changes that cumulatively exceeds two 

hundred and fifty thousand dollars ($250,000); or (3) any material change in building materials or 

equipment, specifications, or the structural or architectural design or appearance of the project as 

provided for the plans and specifications. Consent to any additions, changes, or deletions to the work 

shall not relieve or release Borrower from any other obligations in the loan documents, or relieve or 

ADDITIONS OR CHANGES IN WORK 
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release Borrower or its surety from any guaranty or completion assurance. 

6.9 RECORDS 

Borrower shall be accountable to Lender for all funds disbursed to Borrower pursuant to the Loan 

Documents. Borrower agrees to maintain records that accurately and fully show the date, amount, 

purpose, and payee of all expenditures drawn from loan funds, and to keep all invoices, receipts, and 

other documents related to expenditures from said loan funds for not less than three years after 

completion of the project as evidenced by the recording of a Certificate of Project Completion. Records 

must be kept accurate and current. Lender shall notify Borrower of any records it deems insufficient. 

Borrower shall have fiieen (1 5) calendar days from the date of said notice to correct any deficiency in the 

records specified by Lender in said notice, or, if more than fifteen (1 5) days shall be reasonably necessary 

to correct the deficiency, Borrower shall begin to correct the deficiency within fifteen (1 5)  days and correct 

the deficiency as soon as reasonably possible. 

Borrower shall promptly comply with all requirements or conditions of the loan documents relating 

to notices, extensions, and other events required to be reported or requested. Borrower shall promptly 

supply, upon the request of Lender, any and all information and documentation which involves the Project 

and cooperate with Lender in the development of the Project. 

6.1 0 INSPECTIONS 

Borrower shall permit and facilitate, and require its contractors to permit and facilitate, observation 

and inspection at the job site by Lender and by public authorities during reasonable business hours for 

the purposes of determining compliance with the Agreement. 

6.11 AUDITS 

Borrower shall submit to the Lender annual audited financial statements to the agency within one 
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hundred fifty (1 50) days of the end of each calendar year. Borrower shall make available for examination 

at reasonable intervals and during normal business hours to Lender all books, accounts, reports, files, 

and other papers or property with respect to all matters covered by the loan documents, and shall permit 

Lender to audit, examine, and make excerpts or transcripts from such records. Lender may make audits 

of any conditions relating to this loan at the expense of the party requesting such audit, unless such audit 

shows a discrepancy equal to or greater than three percent (3%) in the information reported by Borrower 

to Lender in which case Borrower shall bear the cost of such audit. 

6.1 2 CONSTRUCTION RESPONSIBILITIES 

Borrower shall be solely responsible for all aspects of Borrower’s conduct in connection with the 

Project, including, but not limited to, the quality and suitability of the plans and specifications, the 

supervision of construction work, and the qualifications, financial condition, and performance of all 

architects, engineers, contractors, subcontractors, suppliers, Consultants, and property managers. Any 

review or inspection undertaken by Lender with reference to the project is solely for the purpose of 

determining whether Borrower is properly discharging its obligations to Lender, and should not be relied 

upon by Borrower or by any third patties as a warranty or representation by Lender as to the quality of 

the design or construction of the project. 

6.13 ENCUMBRANCE OF PROPERTY 

Except as otherwise provided in this Agreement, prior to the repayment, Borrower shall not 

engage in any financing or any other transaction creating any security interest or other encumbrance or 

lien upon the property, whether by express agreement or operation of law, or allow any encumbrance or 

lien to be made on or attached to the property, except with the prior written consent of Lender. Until full 

repayment of the loan, Borrower shall notify Lender in writing in advance of any financing secured by any 

deed of trust, mortgage, or other similar lien instrument that it proposes to enter into with respect to the 

project or property, and of any encumbrance or lien that has been created on or attached to the property 
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whether by voluntary act of Borrower or othe&ise. 

6.14 TRANSFER OF PROPERTY 

Borrower has not made or created, and shall not, prior to full repayment of the loan, make or 

permit any sale, assignment, conveyance, lease, or other transfer of this Agreement, the Project or the 

Property, or any part thereof, including the sale or transfer of any general partner interests in Borrower, 

without the prior written consent of Lender through Lodi City Council and San Joaquin County Board of 

Supervisors. Lender shall give its consent to a sale, transfer, or conveyance provided that all of the 

following conditions are met: (1) Borrower is in compliance with the loan documents, or the sale, transfer, 

or conveyance will result in the cure of any existing violations of the loan documents; (2) the transferee 

agrees to assume all obligations of Borrower imposed by this Agreement and the other loan documents; 

(3) the transferee demonstrates to Lender’s sole satisfaction that it is capable of and intends to own and 

operate the Project in full compliance with this Agreement and the other loan documents: and (4) the 

terms of the sale, transfer, or conveyance shall not jeopardize Lender’s security interest in the property 

and is in full compliance with all standards, including eligibility requirements and other conditions imposed 

by any funding sources for the Project and the Loan Documents. 

6.15 

If any claim of lien is filed against the property or a stop notice affecting the loan is served on 

Lender or any other lender or other third party in connection with the project, Borrower shall, within twenty 

(20) days of such filing or service, either pay and fully discharge the lien or stop notice, effect the release 

of such lien or stop notice by delivering to Lender a surety bond in sufficient form and amount, or provide 

Lender with other assurance satisfactory to Lender that the claim of lien or stop notice will be paid or 

discharged. 

MECHANICS UENS AND STOP NOTICES 

If Borrower fails to discharge any lien, encumbrance, charge, or claim referred to herein, then in 
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addition to any other right or remedy, Lendermay, but shall be under no obligation to, discharge such 

lien, encumbrance, charge, or claim at Borrower’s expense. Alternatively, Lender may require Borrower 

to immediately deposit with Lender the amount necessary to satisfy such lien or claim and any costs, 

pending resolution thereof. Lender may use such deposit to satisfy any claim or lien that is adversely 

determined against Borrower. 

Borrower shall file a valid notice of cessation or notice of completion upon cessation of 

construction on the project for a continuous period of thirty (30) days or more, and take all other 

reasonable steps to forestall the assertion of claims of lien against the property. Borrower authorizes 

Lender, but without any obligation, to record any notices of completion or cessation of labor, or any other 

notice that Lender deems necessary or desirable to protect its interest in the project and property. 

6.1 6 

Upon completion of development of the Project, Borrower shall submit certification from the 

architect for the Project stating that the improvements to the Property have been made in accordance with 

the plans and specifications and the terms of the Loan Documents. Upon: (1) submission of this 

architect’s certification; (2) a determination of final project costs; (3) a permanent certificate of occupancy 

has been issued for all buildings in the Project; (4) a determination by Lender that Borrower has satisfied 

all of Borrower’s development obligations under this Agreement; and (5) completion of an independent 

audit of the Project, Lender shall furnish Borrower, within thirty (30) calendar days of written request by 

Borrower, with a Certificate of Project Completion for the Project. The Certificate shall be in a recordable 

form acceptable to Lender. If Lender fails to provide the Certificate within the specified time, it shall 

provide Borrower with a wriien statement indicating in what respects Borrower has failed to complete 

construction of the project in conformance with this Agreement or is otherwise in violation of the terms 

of the Loan Documents. If and when Borrower has corrected the specified deficiencies, and is not 

otherwise in violation under the Loan Documents, Lender shall deliver the Certificate of Project Completion 

CERTIFICATE OF PROJECT COMPLETION 
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to Borrower. 

6.17 

Borrower shall be responsible for payment of all fees, assessments, taxes, charges, and levies 

imposed by any public authorrty or utility company with respect to the Property or the Project, and shall 

pay such charges prior to delinquency. However, Borrower shall not be required to pay and discharge 

any such charge so long as; (1) the legality thereof is being contested diligently and in good faith and 

by appropriate proceedings, and (2) Borrower deposits with Lender, if requested by Lender, any funds 

or other forms of assurance Lender in good faith from time to time determines appropriate to protect 

Lender from the consequences of the contest being unsuccessful. 

- 

FEES, TAXES, AND OTHER LEVIES 

6.18 UNAVOIDABLE DELAY IN PERFORMANCE 

The time for performance of provisions of this Agreement by either party (other than repayment 

of the loan) shall be extended for a period equal to the period of any delay directly affecting the Project 

or this Agreement which is caused by: war, casuatties; acts of God: acts of a public enemy; epidemics; 

quarantine restrictions; freight embargoes: lack of transportation; suits filed by third parties concerning 

or arising out of this Agreement; or inclement weather conditions. An extension of time for any of the 

above-specified causes will be deemed granted only if written notice by the party claiming such extension 

is sent to the other party within ten (10) calendar days from the commencement of the cause, and such 

extension of time is either accepted by the other party in writing, or is not rejected in writing by the other 

party within fifteen (15) calendar days of receipt of the notice. In any event, construction of the Project 

must be completed no later than ninety (90) calendar days after the scheduled completion date specified 

herein, any unavoidable delay notwithstanding. Notwithstanding the immediately preceding sentence, 

times of performance under this Agreement may also be extended for any cause for any period of time 

by the mutual written agreement of the Director 

s of the City’s Communrty Development Department and San Joaquin County’s Neighborhood 

Preservation Division or his or her designee and Borrower. 
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ARTICLE 7. OPERATION, MAINTENANCE,’AND MANAGEMENT OF THE PROJECT 

7.1 USE AS RENTAL HOUSING 

The Project shall be operated only as senior rental housing. No part of the development shall be 

operated as transient housing. 

7.2 PROPERTY TAX EXEMPTION 

Borrower shall not apply for a property tax exemption for the Property or the Project under any 

provision of law without the Lender’s prior written consent. 

7.3 CONDOMINIUM CONVERSION 

The Borrower shall not convert units to condominium or cooperative ownership or sell 

condominium or cooperative conversion rights to the Property during the term of this Agreement. 

7.4 TAXES AND ASSESSMENTS 

Borrower shall pay all real and personal property taxes, assessments and charges and all 

franchise, income, employment, withholding, sales, and other taxes assessed against it, or payable by it, 

at such times and in such manner as to prevent any penalty from accruing, or any lien or charge from 

attaching to the Properly; provided, however, that Borrower shall have the right to contest in good faith, 

any such taxes, assessments, or charges. In the event Borrower exercises its right to contest any tax, 

assessment, or charge against it, Borrower, on final determination of the proceeding or contest, shall 

immediately pay or discharge any decision or judgment rendered against it, together with all costs, 

charges and interest. 

7.5 TENANT SELECTION 

Before renting or leasing units in the Project, Borrower must provide Lender, for its review and 
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approval, Borrower’s written tenant selection’plan. The Borrower’s tenant selection plan must, at a 

minimum, meet the requirements for tenant selection set out in 24 CFR 92.253(e) and any modifications 

or successors thereto for the restricted units. 

7.6 INCOME RECERTIFICATION 

Borrower shall recertfi each tenant’s household income on an annual basis as specified in 

ARTICLE 8. Borrower must determine the income eligibility of each tenant household pursuant to Lender’s 

approved tenant certification procedures within sixty (60) days of the household’s occupancy anniversary. 

7.7 AFFORDABIUTY RESTRICTIONS 

The affordabil’w of the assisted units and the restricted units shall be maintained in accordance 

with the terms and conditions of this Agreement. 

7.8 MANAGEMENT RESPONSIBILITIES 

Borrower is specifically responsible, subject to its obligations herein, for all management functions 

with respect to the Project, including without limitation the selection of tenants, certification and 

recertification of household size and income, evictions, collection of rents and deposits, maintenance, 

landscaping, routine and extraordinary repairs, replacement of capital items, and security. The Lender 

shall have no responsibility over management of the Project. 

7.9 

A. 

MANAGEMENT AGENT, BUDGET, AND PERIODIC REPORTS 

Management Aqent. The Project shall at all times be managed by an experienced 

management agent (the ‘Management Agent‘) reasonably acceptable to the Lender, with demonstrated 

ability to operate affordable apartment complexes similar to the Project in a manner that will provide 

decent, safe, and sanitary housing. If such management agent is an entlty or person other than the 

Borrower, the Borrower shall submit for the Lender’s approval the identtty of any proposed management 
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agent. The Borrower shall also submit such adaitional information about the background, experience and 

financial condition of any proposed management agent as is reasonably necessary for the Lender to 

determine whether the proposed management agent meets the standard for a qualified management 

agent set forth above. If the proposed management agent meets the standard for a qualified 

management agent set forth above, the Lender shall approve the proposed management agent by 

notifying Borrower in writing. Unless the proposed management agent is disapproved by the Lender 

within thirty (30) days, which disapproval shall state with reasonable specificity the basis for disapproval, 

it shall be deemed approved. The Borrower is approved by the Lender as an acceptable management 

agent. 

8. Performance Review. The Borrower shall cooperate with the Lender in the periodic review 

of the management practices and financial status of the Project at the following times: (1) within thirty (30) 

days after the Certificate of Occupancy Date; (2) within six (6) months after the Certificate of Occupancy 

Date; and (3) within one hundred fifty (150) days following the end of each fiscal year. The purpose of 

each periodic review will be to enable the Lender to determine if the Project is being operated and 

managed in accordance with the requirements and standards of this Agreement. 

C. Annual BudQet. The Borrower shall provide the Lender for their review and approval, not 

later than thirty (30) days prior to commencement of each fiscal year, the annual budget for the upcoming 

fiscal year, which shall include a replacement reserve analysis and shall be in a form acceptable to the 

Lender. Unless the proposed annual budget, including without limitation, expenses for payroll, 

administration, management costs, and reserves is disapproved by the Lender within thirty (30) days, 

which disapproval shall state with reasonable specificrty the basis for disapproval, it shall be deemed 

approved. Failure to comply with the provisions of this Section shall constitute a defautt under this 

Agreement, and the Lender may enforce this provision through any legal remedy available to them. 
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D. Proiect Reserves. The Borrower shall. maintain operating reserves and replacement 

reserves for the Project as required by other lenders or tax credit investors for the Project; provided that 

the total annual deposit into the replacement reserve cannot exceed five hundred dollars ($500) per unit 

up to a total replacement reserve limit of five percent (5%) of the total development costs for the Project. 

In addition, all excess proceeds (as defined in the CDBG note and the HOME note) not used to repay the 

CDBG note andlor the HOME note, as determined by the Lender at its sole and absolute discretion, shall 

be used to initially fund the replacement reserve. No payments which cumulatively exceed twenty 

thousand dollars ($20,000) in a fiscal year may be made from the replacement reserve for the Project 

without the prior written consent of the Lender as determined in their annual review of the budget for the 

Project; provided however that the Borrower may make emergency repairs without such consent so long 

as the owner notifies the Lender in writing within five (5) days of such expenditure. Failure to comply with 

the provisions of this Section shall constitute a default under this Agreement, and the Lender may enforce 

this provision through any legal remedy available to them. 

E. Books, Records and Reports. For purposes of such periodic reviews, the Borrower and 

the management agent shall make available to the Lender for inspection all books and records with 

respect to the Project. In addition, the borrower shall provide the Lender, within one hundred f i  (150) 

days following the end of each fiscal year: (1) a report showing the actual income and expenditures with 

respect to the Project for the immediately preceding fiscal year and the status of ail reserve funds; (2) a 

report certifying the household income of each tenant household in a form reasonably acceptable to the 

Lender; and (3) a copy of the Borrower’s federal income tax filings for the fiscal year. 

F. ReDlaCement of Manaqement AQent. If, as a result of a periodic review, the Lender 

determines in its reasonable judgment that the Project is not being operated and managed in accordance 

with any of the requirements and standards of this Agreement, the Lender shall deliver notice to the 

Borrower of their intention to cause replacement of the management agent and the reasons for such 
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intention. Within fifteen (15) days of receipt by the Borrower of such written notice, the Lender and the 

Borrower shall meet in good faith to consider methods for improving the financial and operating status 

of the Project, including, without limitation, replacement of the management agent. 

If, after such meeting, the Lender elects to proceed with the replacement of the management 

agent, the Lender shall so not@ the Borrower in writing within fifteen (1 5) days following the meeting (the 

'Post Meeting Notice'). Thereupon, the Borrower shall: (1) have fifteen (15) days to cure such problem 

without replacing the management agent (or, if the cure cannot be completed within fifteen (1 5) days at 

the Lender's sole discretion and as set forth in the Post Meeting Notice, to commence within fifteen (15) 

days of the Post Meeting Notice and to diligently prosecute a cure until completed by the time set forth 

in the Post Meeting Notice): or (2) promptly dismiss the management agent and appoint as the 

management agent a person or entity meeting the standards for a management agent set forth in Section 

7.9(A) above and approved by the Lender pursuant to Section 7.9(A) above. 

Any contract for the operation or management of the Project entered into by the Borrower shall 

provide that the contract can be terminated as set forth above. Failure to remove the management agent 

in accordance with the provisions of this section shall constitute default under this Agreement, and the 

Lender may enforce this provision through any legal remedy available to them. 

7.10 Final Manaaement Plan. At least ninety (90) calendar days prior to completion of 

construction of the Project, Borrower shall submit to the Lender for review and approval a plan for 

marketing and managing the Property (the 'Final Management Plan"). The Final Management Plan shall 

address in detail how Borrower plans to market availability of the units to prospective tenants in 

accordance with the Lender's affirmative fair housing marketing guidelines attached as Exhibit 'F' to this 

Agreement and how Borrower plans to certrfy the eligibility of potential tenants. The Final Management 

Plan shall include the tenant selection plan required pursuant to Section 7.5. The Final Management Plan 
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shall also address how the Borrower and the management entity plan to manage and maintain the 

Property, and shall include appropriate financial information and documentation. The Final Management 

Plan shall include a form lease agreement that Borrower proposes to enter into with the Project tenants. 

Borrower shall abide by the terms of this Final Management Plan in marketing, managing, and maintaining 

the Propeq. 

At least ninety (90) calendar days prior to completion of construction of the Project, Borrower shall 

also submit a proposed management contract to the Lender for its prior review and approval. The Lender 

shall have the right to review and approve any proposed amendments to the management contract or 

any new management contracts during the term of this Agreement. 

7.1 1 Maintenance and Security. Borrower shall, at its own expense, maintain the Property in 

good condition, in good repair, and in decent, safe, sanitary, habitable and tenantable living conditions 

for the benefit of unit occupants. Borrower shall not commit or permit any waste on or to the Property, 

and shall prevent and/or rectrfy any physical deterioration of the Property. Borrower shall provide 

adequate ongoing security equipment and services for unit occupants. Borrower shall maintain the 

Property in conformance with all applicable state, federal, and local laws, ordinances, codes, and 

regulations and the Final Management Plan. 

In the event that Borrower fails to maintain the Property in accordance with these standards and 

after at least seven (7) calendar days prior notice to Borrower, the Lender or its contractors or agents 

may, but shall be under no obligation to, enter upon the Property, make such repairs or replacements as 

are deemed necessary in the Lender's discretion, and provide for payment thereof. Any amount 

advanced by the Lender to make such repairs, together with interest thereon from the date of such 

advance at the same rate of indebtedness as specified in the HOME Note for Lender advances (unless 

payment of such an interest rate would be contrary to applicable law, in which event such sums shall bear 
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interest at the highest rate then allowed by Spplicable law), shall become an additional obligation of 

Borrower to the Lender, respectively, and shall be secured by the deed of trust, if not previously 

reconveyed. 

7.12 Propem Damape or Destruction. If any building or improvements erected by Borrower 

on the Property shall be damaged or destroyed by an insurable cause, Borrower shall, at its own cost and 

expense, diligently repair or restore the Property consistent with the original plans and specifications for 

the Project. Such work or repair shall be commenced within sixty (60) days after the damage or loss 

occurs and shall be completed within one hundred eighty (1 80) days thereafter. All insurance proceeds 

with loss payable to Lender, collected for such damage or destruction shall be applied to the cost of such 

repairs or restoration and, if such insurance proceeds shall be insufficient for such purpose, Borrower 

shall make up the deficiency. 

7.13 Right of Purchase. The City of Lodi has the right to purchase the property from the 

borrower in the event of: 1) the operation, maintenance and management of the project has not complied 

with Sections 7.1 - 7.12; or 2) the use of the project has been altered from senior housing to other types. 

The purchase price will be established by a mutually agreed upon M.A.I. Appraiser. The established price 

in any event will not be less than the existing balance due on the HOME and CDBG loans. 
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ARTICLE 8. INCOME CERTIFICATION AND REPORTING 

8.1 INCOME CERTIFICATION 

Borrower shall obtain, complete and maintain on file, immediately prior to initial occupancy and 

annually thereafter, income certifications from each tenant household renting any of the Units. Borrower 

shall make a good faith effort to v e r i  that the income provided by an applicant or occupying household 

in an income certification is accurate by taking one or more of the following steps as a part of the 

verification process: (1) obtain a pay stub for the most recent pay period; (2) obtain a W-2 form or an 

income tax return for the most recent tax year; (3) conduct a credit agency or similar search; (4) obtain 

an income verification form from the applicant’s current employer: (5) obtain an income verification form 

from the Social Security Administration and/or the California Department of Social Services if the applicant 

receives assistance from either of such agencies; or (6) if the applicant is unemployed and has no such 

income verification information, obtain another form of independent verification. Copies of tenant income 

certification shall be available to the Lender upon request. The certification process used must be 

consistent with the May 1994 edition of HUD-1470-CPD, ‘Technical Guide for Determining Income and 

Allowances for the HOME Program’. 

8.2 

Each year Borrower shall submit an annual report to the Lender, in a form approved by the 

Lender. The annual report shall include for each rental unit covered by this Agreement, the rent and the 

income and family size of the household occupying the unit. The report shall also state the date the 

tenancy commenced for each rental unit and such other information as the Lender may be required by 

law to obtain. 

ANNUAL REPORT TO THE LENDER 

8.3 ADDITIONAL INFORMATION 

Borrower shall provide any additional information reasonably requested by the Lender. The 

-34- 



I '  

Lender shall have the right to examine and riiake copies of all books, records or other documents of 

Borrower which pertain to any unit. 

8.4 RECORDS 

Borrower shall maintain complete, accurate and current records pertaining to the units, and shall 

permit any duly authorized representative of the Lender, during business hours, and with no prior notice 

to inspect records, including records pertaining to income and household size of tenant households. 

35- 



I 

ARTICLE 9. NONDISCRIMINATION AND EQUAL OPPORTUNITY 

9.1 EMPLOYMENT PROVISIONS 

The Equal Employment Opportunlty provisions in Subsection’s (A) and (B) below are applicable 

to all contracts and subcontracts; and the provisions in Subsections (C) through (G) are applicable to all 

nonexempt construction contracts and subcontracts which exceed ten thousand dollars ($1 0,000). 

During the performance of this Agreement, Borrower agree as follows: 

A. Race, Color, Reliqion, Sex, Aqe, Disabilitv, Sexual Orientation, Ancestry or National Oriqin. 

Borrower will not discriminate against any employee or applicant for employment because of race, color, 

religion, sex, age, disability, sexual orientation, ancestry, national origin or any other basis prohibited by 

applicable law. Borrower will take affirmative action to ensure that applicants are employed and that 
- 

employees are treated during employment without regard to their race, color, religion, sex, age, disability, 

sexual orientation, ancestry, or national origin. Such action will include, but not be limited to the following: 

Employment, upgrading, demotion or transfer, recruitment or recruitment advertising; layoff or termination; 

rates of pay or other forms of compensation: and selection for training including apprenticeship. Borrower 

agrees to post in conspicuous places, available to employees and applicants for employment, notices to 

be provided setting forth the provisions of this nondiscrimination clause. 

8. Solicitations and Advertisements. Borrower will, in all solicitations or advertisements for 

employees placed by or on behalf of Borrower, state that all qualified applicants will receive consideration 

for employment without regard to race, color, religion, sex, age, disability, sexual orientation, ancestry, 

national origin or any other basis prohibited by applicable law. 
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C. Emplovee Notices. Borrower Will send to each labor union or representative of workers 

with whom it has a collective bargaining agreement or other written Collective contract or understanding, 

a notice to be provided advising the said labor union or workers' representatives of Borrowers' 

commitments under this section, and will post copies of the notice in conspicuous places available to 

employees and applicants for employment. 

D. Equal Employment Opportunity. Borrower will comply with all applicable provisions of 

Executive Order 11246, Equal Employment Opportuntty, of September 24, 1965, and of the rules, 

regulations, and relevant orders of the Secretary of Labor. 

E. Access to Records. Borrower will furnish all information and reports required by Executive 

Order 1 1246 of September 24, 1965, as amended, and by rules, regulations, and orders of the Secretary 

of Labor, or pursuant thereto, and will permit access to its books, records, and accounts by HUD and the 

Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and 

orders. 

F. NoncomDliance with Nondiscrimination Clauses. In the event of Borrowers' 

noncompliance with the nondiscrimination clauses of this Agreement or with any of the said rules, 

regulations, or orders, this Agreement may be canceled, terminated, or suspended in whole or in part 

pursuant to ARTICLE 11 and Borrower may be declared ineligible for further Government contracts or 

federally assisted construction contracts in accordance with procedures authorized in Executive Order 

1 1246 of September 24, 1965, as amended, and such other sanctions may be imposed and remedies 

invoked as provided in Executive Order 11246 of September 24, 1965, as amended, or as otherwise 

provided by law. 
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G. Notice to Subcontractor's and Vendors. Borrower will include the portion of the sentence 

immediately preceding Subsection (A) and the provisions of Subsections (A) through (F) in every 

subcontract or purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor, 

issued pursuant to Section 204 of Executive Order 11 246 of September 24, 1965, as amended, so that 

such provisions will be binding upon each subcontractor or vendor. Borrower will take such action with 

respect to any subcontract or purchase order as HUD may direct as a means of enforcing such 

provisions, including sanctions for noncompliance; provided, however, that in the event Borrower becomes 

involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction by 

HUD, Borrower may request the United States to enter into such litigation to protect the interests of the 

United States. 

9.2 EQUAL OPPORTUNIV IN PARTICIPATION 

In conformance with Lender policy and all requirements imposed by or pursuant to 24 CFR 

92.350, no person in the United States will on the ground of race, color, religion, sex, disability, sexual 

orientation, ancestry, national origin, citizenship status, or any other basis prohibited by applicable law 

is excluded from participation in, denied the benefits of, or be subjected to discrimination under, any 

Project or activity funded in whole or in part with HOME funds. 

The following specific (not exclusive) discriminatory actions are prohibited: 

Borrower may not directly or through contractual or other arrangements, on the ground of race, 

color, religion, sexual orientation, ancestry, national origin, citizenship status, disability, sex or any 

other basis prohibited by applicable law: 

1. Deny any facilities, services, financial aid, or other benefits provided under the Project or 

activity. 
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2. Provide any facilities, services,-financial 'aid, or other benefits which are different, or are 

provided in a different form from that provided to others under the Project or activlty. 

3. Subject to segregated or separate treatment in any facility in, or in any matter or process 

related to, receipt of any service or benefit under the Project or activity. 

4. Restrict in any way access to, or in the enjoyment of any advantage or privilege enjoyed 

by others in connection with facilities, services, financial aid or other benefits under the 

Project or activity. 

5. Treat an individual differently from others in determining whether the individual satisfies 

any admission, enrollment, eligibility, membership, or other requirement or condition 

which the individual must meet in order to be provided any facilities, services, or other 

benefit provided under the Project or activity. 

6. Deny an opportunity to participate in a Project or activlty as an employee. 

9.3 BUSINESS AND EMPLOYMENT OPPORTUNITIES FOR LOWER 

INCOME RESIDENTS 

Borrower will conform with the rules and regulations set forth under Section 3 of the Housing and 

Urban Development Act of 1968 (1 2 USC 1701 u), as amended, and the HUD regulations issued pursuant 

thereto at 24 CFR Part 135. This act requires that to the greatest extent feasible opportunities for training 

and employment be given to lower income residents of the Project area, and contracts for work in 

connection with the Project be awarded to business concerns which are located in, or owned in 

substantial part by, persons residing in the area of the Project. In all solicitations for bids, the contractor 

must, before signing the contract, provide a preliminary statement of the work force needs and plans for 
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possible training and employment of lower -income persons. When Borrower utilizes the bidding 

procedure to let a bid, the invitation or solicitation for bids will advise prospective contractors of any 

applicable requirements of Section 3 of the Housing and Urban Development Act of 1968, as amended, 

and the clause will be inserted as a component part of any contract or subcontract. If Borrower solicits 

or requests an invitation for bids, every effort feasible will be made to contact minority organizations for 

a response to the solicitation or invitation for bidders. 

9.4 

Borrower will comply with and participate in the minorrty and women’s business outreach program 

established by the Lender for the HOME Program, consistent with 24 CFR 92.350, 24 CFR 92.351, and 

Executive Orders 11 625, 12432, and 12138. 

MINORITY AND WOMEN’S BUSINESS OUTREACH 

9.5 NONDISCRIMINATION IN FEDERALLY-ASSISTED PROGRAMS 

Borrower will comply with Ttle VI of the Civil Rights Act of 1964 (Public Law 88-352, 42 U.S.C. 

2000d et.seq.) and the Fair Housing Act (42 U.S.C. 3601 -20). In accordance with Lender policy and Title 

VI of the Civil Rights Act of 1964 (P.L. 88352), in the sale, lease or other transfer of land acquired, leased 

or improved with assistance provided under this Agreement, the deed or lease for such transfer will 

contain a covenant prohibiting discrimination upon the basis of race, color, religion, sex, disability, sexual 

orientation, ancestry or national origin, in the sale, lease or rental, or in the use or occupancy of such land 

or any improvements erected or to be erected thereon. Borrower will comply with Title Vlll of the Civil 

Rights Act of 1968 (P.L. 90-284) as amended and will administer all programs and activities related to 

housing and community development in a manner to affirmatively further fair housing. 
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ARTICLE 10. INDEMNITY AND INSURANCE - 

10.1 INSURANCE COVERAGE 

Borrower shall cause to have in full force and effect from the date of close of Escrow through the 

term of the Regulatory Agreement the insurance coverage specified in Exhibit 'D' until the issuance of a 

certificate of occupancy for all units in the Project or such other shorter time as Lender approves in 

writing. 

10.2 INSURANCE ADVANCES 

In the event Borrower fails to maintain the full insurance coverage required by this Agreement, 

Lender, after at least seven (7) business days prior written notice to Borrower, may, but shall be under 

no obligation to, take out the required policies of insurance and pay the premiums on such policies. Any 

amount so advanced by Lender, together with interest thereon from the date of such advance at the same 

rate of indebtedness as specified in the HOME Note (unless payment of such an interest rate would be 

contrary to applicable law, in which event such sums shall bear interest at the highest rate then allowed 

by applicable law), shall become an additional obligation of Borrower to Lender and shall be secured by 

the deed of trust. 

10.3 NON-LIABILITY OF OFFICIALS, EMPLOYEES AND AGENTS 

Lender, its officials, employees and agents shall not be personally liable to Borrower for any 

obligation created under the terms of the Loan Documents except in the case of actual fraud, willful 

misconduct or sole gross negligence by such person. 

10.4 INDEMNITY 

Except for the sole gross negligence, actual fraud or willful misconduct of the Lender, the 

Borrower undertakes and agrees to defend, indemnify, and hold harmless Lender from and against all 
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suits and causes of action, claims, losses, demands and expenses, including, but not limited to, attorney’s 

fees and costs of litigation, damage or 1iabil.V of any nature whatsoever occurring on the Property or the 

Project or arising in any manner by reason of or incident to the performance of this Agreement on the part 

of the Borrower or any contractor or subcontractor of Borrower, whether or not contributed to by an act 

or omission of the Lender. Borrower shall pay immediately upon Lender’s demand any amounts owing 

under this indemnity. The duty of Borrower to indemndy includes the duty to defend Lender or, at 

Lender’s choosing, to pay Lender’s costs of its defense in any court action, administrative action, or other 

proceeding brought by any third party arising from the Project or the Property. Borrower’s duty to 

indemnlfil Lender shall survive the term of the loan and reconveyance of the deed of trust. 
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ARTICLE 11. DEFAULTS AND REMEDIES - 

11.1 EVENTS OF DEFAULT 

The occurrence of any of the following events shall upon giving of applicable notice and, 

expiration of applicable cure period, constitute an ‘Event of Default‘ under this loan agreement: 

A. Monetary (1) Borrower’s failure to pay when due any sums payable under the CDBG Note 

or the HOME Note, or any advances made under the deed of trust or this Agreement: (2) Borrower’s use 

of CDBG Loan funds or HOME Loan funds for costs other than eligible CDBG or HOME costs respectively, 

or for uses inconsistent with other terms and restrictions in the Loan Documents; (3) Borrower’s failure 

to obtain and maintain the insurance coverage required under this Agreement; (4) Borrower’s failure to 

make any other payment or assessment due under the Loan Documents. 

8. Construction: (1) Borrower’s substantial deviation in the work of construction specified in the 

plans and specifications submitted to Lender, without Lender’s prior written consent; (2) Borrower’s use 

of defective or unauthorized materials or defective workmanship in constructing the Project; (3) Borrower’s 

failure to commence or complete construction, without proper justification under the unavoidable delay 

provision of this Agreement, according to the construction schedule specified in this Agreement; (4) the 

cessation of construction prior to completion of the project for a period of more than fifteen (15) 

continuous calendar days; (5) any material adverse change in the condition of Borrower or the Project 

that gives Lender reasonable cause to believe that the project cannot be constructed by the schedule 

completion date according to the terms of this Agreement; (6) the filing of any claim of lien against the 

Property or service on Lender of any stop notice relating to the loans and the continuance of the claim 

of lien or stop notice for twenty (20) days after such filing or service without payment, discharge, or 

satisfaction as provided for in this Agreement; (7) Borrower’s failure to remedy any deficiencies in record 

keeping or failure to provide records to Lender upon Lender’s request; (8) Borrower’s failure to 

-43- 



- 
substantially comply with any federal, state, or local laws or Lender policies governing construction, 

including but not limited to provisions of this Agreement pertaining to affirmative action and equal 

employment opportunity, minority and female-owned business enterprises, disabled access, lead-based 

paint, and hazardous materials; 

C. Operation. (1) discrimination by Borrower on the basis of characteristics prohibited by this 

Agreement or applicable law; (2) the imposition of any encumbrances or liens on the Property without 

Lender’s prior written approval that are prohibited under this Agreement or that have the effect of reducing 

the priority of or invalidating the deed of trust; (3) any material adverse change in the condition of 

Borrower or the Project or permanent financing or funding for the Project that gives Lender reasonable 

cause to believe that the Project cannot be operated according to the terms of the Loan Documents or 

this Agreement; 

D. General Performance of Loan Obliqations. Any substantial or continuous breach by Borrower 

of any material obligations on Borrower imposed in the loan documents; 

1. Liens: Attachment: Condemnation: The filing of any claim or lien against the Project, or 

any part thereof and the continuance of the claim for lien after Borrower receives actual 

notice thereof without discharge, satisfaction or provision for payment being made to the 

satisfaction or provision for payment being made to the satisfaction of the Lender. 

2. Performance of Obliqations: Borrower’s default under any of the other Loan Documents, 

Borrower’s default under any ground lease of the Property, or Borrower’s failure to 

perform its obligations under this Agreement and, in each case, the expiration of any time 

provided for the remedy of such failure. 
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3. Representations and Warranties: Any of Borrower’s representations or warranties in any 

of the Loan Documents or any written statements, certificates or schedules furnished by 

Borrower to the Lender, will prove to have been untrue in any material respect when 

made or Borrower will have concealed any material fact from the Lender. 

4. Voluntaw Bankruptcy; insolvency; Dissolution: Borrower or any general partner of 

Borrower’s: (1) filing of a petition for relief under any state or federal law regarding 

bankruptcy, reorganization or other relief to debtors: (2) filing any pleading in any 

involuntary proceeding under any state or federal law regarding bankruptcy, 

reorganization or other relief to debtors which admits the jurisdiction of the court or the 

petition’s material allegations regarding Borrower’s insolvency; (3) making a general 

assignment for the benefit of creditors: (4) applying for, or the appointment of, a receiver, 

trustee, custodian or liquidator of Borrower, any general partner of Borrower or any of 

their respective properties: or (5) inability or admission in writing of its inability to pay its 

debts as they are due. 

5. lnvoluntaw BankruDtcv: Borrower or any general partner of Borrower’s failure to effect 

a full dismissal of any involuntary: (1) petition under any state or federal law regarding 

bankruptcy, reorganization or other relief to debtors; (2) proceeding for the appointment 

of a receiver, trustee or liquidator of Borrower or any general partner of Borrower or all 

or a material part of the assets of Borrower or any general partner of Borrower, or (3) 

petition or proceeding under other state or federal law regarding bankruptcy, 

reorganization of other relief to debtors that is filed against Borrower or any general 

partner of Borrower or in any way restrains or limits Borrower or any general partner of 

Borrower or the Lender regarding the Loan, the Project, in any event prior to the earlier 

of the entry of any order granting relief sought in the involuntary petition or proceeding, 
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or sixty (60) days after the daze of filing.of the petition or beginning of the proceeding. 

6. General: Borrower’s breach of any material condition, covenant, warranty, promise or 

representation contained in this Agreement not otherwise resulting in an Event of Defautt 

hereunder. 

7. Rental: Failure to operate facility as a senior only complex. 

11.2. NOTICE AND CURE 

If a default occurs under this Agreement, prior to exercising any remedies the Lender will give to 

Borrower written notice specifying: (1) the applicable event, (2) the action required to prevent such event 

becoming an Event of Default, and (3) a date, which will be not less than thirty (30) days after the date 

of notice is mailed to Borrower by which action must be taken to cure the default. If the default is 

reasonably capable of being cured within thirty (30) days, Borrower will have such period to affect a cure 

prior to exercise of any remedies by the Lender. If the default cannot reasonably be cured within thirty 

(30) days, and if Borrower (1) initiates corrective action within said thirty (30) day period: and (2) diligently 

works to effect a cure as soon as possible, then Borrower will have such additional time as is determined 

by the Lender to be reasonably necessary to cure the default prior to exercise of any remedies by the 

Lender. If Borrower fails to take corrective action or to cure the default within such specified additional 

time, the Lender will give Borrower wriien notice thereof whereupon a limited partner my remove and 

replace the general partner with a substitute general partner who will effect a cure within a reasonable 

time thereafter in accordance with the foregoing provisions. In no event will the Lender be precluded from 

exercising remedies under the Loan Documents if its securrty for the loan becomes or is about to become 

materially jeopardized by any failure to cure a default. The Lender agrees to accept cures offered by a 

limited partner or an affiliate of a limited partner within the cure periods provided to Borrower in the loan 

documents or within the time periods provided in Civil Code Section 2 9 2 4 ~  whichever are longer. 
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Additionally, in the event a limited partner is precluded from curing a default due to an inability to remove 

the general partner as a result of bankruptcy, injunction, or similar proceeding, the Lender agrees to 

forebear from completing a foreclosure (whether judicial or nonjudicial) while the limited partner is so 

precluded from acting, for a period not to exceed one hundred and eighty (180) days. 

11.3 

Upon the happening of an Event of Default the Lender’s obligation to disburse proceeds of the 

Loan will terminate and the Lender will have the right to terminate this Agreement. Additionally, the 

Lender may, at its option, declare Borrower’s notes to the Lender for the proceeds of the loans 

immediately due and payable, all without notice of default, presentment or demand for payment, protest 

or notice of nonpayment or dishonor. Upon the occurrence of an Event of Default the Lender may also, 

in addition to all other rights and remedies available to the Lender hereunder or under the Loan 

Documents or applicable law, at its option, seek an order for specific performance in any court of 

competent jurisdiction or may apply to any such court for the appointment of a receiver to take over and 

operate the Project in accordance with the terms of ?he Loan Documents, or for such other relief as may 

be appropriate. 

REMEDIES UPON AN EVENT OF DEFAULT 

11.3 LENDER’S REMEDIES (Optional) 

Upon the happening of an Event of Default by Borrower and a failure to cure said Event of Default 

within the time specified in the notice of Event of Default (if a notice is required), Lender’s obligation to 

disburse loan proceeds shall terminate, and Lender may also, in addition to other rights and remedies 

permitted by the loan documents or applicable law, proceed with any or all of the following remedies in 

any order or combination Lender may choose in its sole discretion: 

A. Terminate this Agreement, in which event the entire principal amount outstanding and all 

accrued interest under the CDBG Note and the HOME Note, as well as any other monies advanced to 
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Borrower by Lender including administrative costs, shall immediately become due and payable at the 

option of the Lender; 

B. Bring an action in equitable relief: (1) seeking the specific performance by Borrower of the 

terms and conditions of the loan documents; and/or (2) enjoining, abating, or preventing any violation of 

said terms and conditions; and/or (3) seeking declaratory relief; 

C. Accelerate the loan, and demand immediate full payment of the principal amount 

outstanding and all accrued interest under the CDBG Note and the HOME Note, as well as any other 

monies advanced to Borrower by Lender; 

D. Enter the property and take any actions necessary in its judgment to complete 

construction of the Project, including without limitation: (1) making changes in the plans and specifications 

or other work or materials with respect to the Project; (2) entering into, modifying, or terminating any 

contractual arrangements (subject to Lender’s right at any time to discontinue work without liability); and, 

(3) taking any remedial actions with respect to hazardous materials that Lender deems necessary to 

comply with Hazardous Materials Laws or to render the property suitable for occupancy; 

E. Seek appointment from a court of competent jurisdiction of a receiver with the authority 

to complete construction as needed to preserve Lender’s interest in seeing the Project developed in a 

timely manner (including the authority to take any remedial actions with respect to hazardous materials 

that Lender or the receiver deems necessary to comply with hazardous materials Laws or to render the 

property suitable for occupancy); 

F. Order immediate stoppage of construction and demand that any condition leading to the 

Event of Default be corrected before construction may continue; 



G. Disburse from loan proceeds any amount necessary to cure any monetary Event of 

Default; 

H. Enter upon, take possession of, and manage the property, either in person, by agent, or 

by a receiver appointed by a court, and collect rents and other amounts specified in the assignment of 

rents in the deed of trust and apply them to operate the property or to pay off the loan or any advances 

made under the Loan Documents, as provided for by the deed of trust; 

I .  Initiate and pursue any private and/or judicial foreclosure action allowed under applicable 

law and the power of sale provision in the deed of trust; 

J. With respect to defaults under hazardous materials provisions herein, pursue the rights 

and remedies permitted under California Civil Code Section 2929.5, and California Code of Civil Procedure 

Sections 564, 726.5, and 736; or 

K. Pursue any other remedy allowed at law or in equity. Nothing in this Section is intended 

or shall be construed as precluding Lender from proceeding with a non-judicial foreclosure under the 

power of sale contained in the deed of trust in the Event of Default by Borrower. 

11.4 RIGHT OF CONTEST 

Notwithstanding the provisions of Section 11.2, Borrower will have the right to contest in good faith 

any claim, demand, levy or assessment the assertion of which would constitute an Event of Default 

hereunder. Any such contest will be prosecuted diligently and in a manner not prejudicial to the Lender 

hereunder. Upon demand by the Lender, Borrower will make suitable provision by deposit of funds with 

the Lender or by bond or by title insurance or other assurance satisfactory to the Lender for the possibility 

that the contest will be unsuccessful. Such provision will be made five (5) days after demand therefor, 
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and, if made by deposit of funds with the tender, the amount so deposited will be disbursed in 

accordance with the resolution of the contest either to Borrower or the adverse claimant. 

11.4 BORROWER’S REMEDIES (Optional) 

Upon the fault or failure of Lender to meet any of its obligations under the loan documents, 

Borrower may: 

A. Demand payment from Lender of any sums due Borrower: 

B. Bring an action in equitable relief seeking the specific performance by Lender of the terms 

and conditions of the loan documents; and 

C. Pursue any of the remedy allowed at law or in equity. 

11.5 NONRECOURSE LOAN 

Borrowers’ obligations under this Agreement will be nonrecourse obligations of Borrower. Neither 

Borrower nor any of its general or limited partners shall have any personal liability for these obligations. 

Lenders’ sole recourse under the Loan Documents will be exercise of its rights against the Project and 

any other security given for obligations under the Loan Documents. 
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ARTICLE 12. GENERAL PROVISIONS - 

12.1 TERMINATION CONDITIONS 

A. It is expressly understood and agreed that the Lender will have the sole right to terminate 

this Agreement upon default by Borrower. Lender will give Borrower fifteen (15) days written notice of 

termination of the Agreement, following expiration of any period allowed for the cure under Section 1 1.2. 

The obligations of Borrower regarding Program Income in the HOME Note and CDBG Note may not be 

Terminated prior to the expiration of their terms without written consent of Lender. All reports or accounts 

provided for herein with respect to a period within the term of this Agreement will be rendered whether 

or not falling due within the Agreement period. 

6 .  The Lender reserves the right to terminate this Agreement upon fifteen (15) days written 

notification to Borrower under the following conditions: 

1. Notification by HUD to the Lender that said Project is ineligible because of Project 

location, services provided, or any other reason cited by HUD in accordance with 

HOME regulations. 

2. Notification by HUD to the Lender that said Project is not providing an adequate 

level of services to low income and minority people in accordance with HOME 

regulations. 

3. Written notification from HUD to the Lender that the Project funds made available 

to the Lender are being curtailed, withdrawn, or otherwise restricted. 

C. The Lender reserves the right to terminate this Agreement or to reduce the Agreement 
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compensation amount for convenience in accordance with 24 CFR 92.504(~)(13) and 24 CFR 85.44. 

12.2 FLOOD DISASTER PROTECTION 

This Agreement is subject to the requirements of the Flood Disaster Protection Act of 1973 (P.L. 

93-234). Use of any assistance provided under this Agreement for acquisition or construction in an area 

identified as having special flood hazards will be subject to the mandatory purchase of flood insurance 

in accordance with the requirements of Section 102(a) of said Act. 

12.3 CLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT (Applicable to 

Contracts and Subcontracts Which Exceed $1 00,000) 

Borrower will comply with and require each subcontractor to comply with all applicable standards 

of the Clean Air Act of 1970, the Clean Air Act of 1990, the Federal Water Pollution Control Act (33 U.S.C. 

1251 et seq.), as amended, and the regulations of the Environmental Protection Agency with respect 

thereto, at 40 CFR Part 15, as amended from time to time. 

12.4 PROVISION OF THE HATCH ACT 

Neither Borrower nor the Project funds provided therefor, nor the personnel employed in the 

administration of the Project will be in any way or to any extent engaged in the conduct of political 

activities in contravention of Chapter 15 of Title 5, United States Code. 

12.5 LEAD-BASED PAINT 

Any rehabilitation of residential structures with assistance provided under this Agreement will be 

made subject to the provisions for the elimination of lead-based paint hazards under 24 CFR Part 35, to 

the extent applicable. Borrower will comply with any applicable requirements of 24 CFR 92.355 for 

notification, inspection, testing, and abatement procedures concerning lead-based paint. 
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12.6 REAL PROPERTY ACQUISITION AND REHABILITATION AND DISPLACEMENT OF 

PERSONS AND BUSINESSES 

Borrower will conduct any acquisition, rehabilitation, or demolition of the Property, and any 

negotiations for acquisition, rehabilitation, or demolition of the Property in compliance with 24 CFR 92.353, 

the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended, and, 

if triggered by 24 CFR 92.353(e), Section 104(d) of the Housing and Community Development Act of 1974. 

Borrower will not cause either temporary or permanent involuntary displacement of persons or businesses. 

If Borrower causes the involuntary temporary or permanent displacement of any person or business as 

a result of the Project, it will comply with the Lender’s plan to assist persons displaced by HOME Program 

or CDBG assisted activities, and Borrower will provide all notices, advisory assistance, relocation benefits, 

and replacement dwelling units as required by the Uniform Relocation Assistance and Real Property 

Acquisition Policies Act of 1970, as amended, and the implementing regulations at 49 CFR 24. If triggered 

by 24 CFR 92.353(e), Borrower will also comply with Section 104(d) of the Housing and Community 

Development Act of 1974, and the implementing regulations at 24 CFR 570.606. Borrower hereby agrees 

to pay, and to indemnify the Lender from and against, any and all claims and liabilities for relocations 

benefits required by federal statutes and regulations in connection with activities undertaken pursuant to 

this Agreement. 

12.7 LOBBYING RESTRlCTlONS 

Borrower agrees, to the best of its knowledge and belief: 

A. No Federal appropriated funds have been paid or will be paid, by or on behalf of it, to any 

person for influencing or attempting to influence an officer or employee of any agency, a Member of 

Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection 

with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal 

loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, 
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amendment, or modification of any Federal contract, grant, loan, or cooperative agreement; 

B. If any funds other than Federal appropriated funds have been paid or will be paid to any 

person for influencing or attempting to influence an officer or employee of any agency, a Member of 

Congress, an officer or employee of Congress, or an employee of a Member of Congress, in connection 

with this Federal contract, grant, loan, or cooperative agreement, it will complete and submit Standard 

Form-LLL, 'Disclosure Form to Report Lobbying,' in accordance with its instructions; and 

C. It will require that the language of this section be included in the award documents for all 

subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and 

cooperative agreements) and that all subrecipients will certify and disclose accordingly. 

12.8 

Each and every provision of law and clause required by law to be inserted in this Agreement will 

be deemed to be inserted herein and the Agreement will be read and enforced as though it were included 

herein, and if through mistake or otherwise any such provision is not inserted, or is not correctly inserted, 

then upon the application of either party the Agreement shall forthwith be physically amended to make 

such insertion or correction. 

PROVISIONS REQUIRED BY LAW DEEMED INSERTED 

12.9 SEVERABILITY 

In any provision of the Loan Documents will be determined by a court of competent jurisdiction 

to be invalid, illegal or unenforceable, that portion will be deemed severed from the Loan Documents and 

the remaining parts will remain in full force as though the invalid, illegal, or unenforceable portions had 

never been part of the Loan Documents. 
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12.1 0 INCORPORATION 

The following Exhibits, all attached hereto, are hereby incorporated into this Agreement. 

- 

EXHIBIT A: Project Description 

EXHIBIT B: Budget 

EXHIBIT C: Financing Commitments 

=HIBIT D: Insurance Coverage 

12.1 1 

No violation or breach of the covenants, conditions, restrictions, provisions, or limitations 

contained in this Agreement will defeat or render invalid or in any way impair the lien or charge of any 

mortgage or deed of trust recorded against the Property. 

NO IMPAIRMENT OF LIEN 

12.1 2 BORROWER’S WARRANTIES 

Borrower represents and warrants: (1) that it has access to professional advice and support to 

the extent necessary to enable Borrower to fully comply with the terms of the Loan Documents, and to 

otherwise carry out the Project; (2) that it is duly organized, validly existing and in good standing under 

the laws of the State of California; (3) that it has the full power and authority to undertake the Project and 

to execute the Loan Documents; (4) that the persons executing and delivering the Loan Documents are 

authorized to execute and deliver such documents on behalf of Borrower: and (5) that Borrower will 

perform the necessary predevelopment tasks to enable construction of the Project to begin within thirty 

(30) days from the date of the construction loan closing. 

12.13 PROJECT MONITORING AND EVALUATION 

Except as otherwise provided for in this Agreement, Borrower shall maintain and submit records 

to Lender within ten (10) business days of Lender‘s request which clearly document Borrower’s 
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performance under each requirement of the Loan Documents. 

12.14 CONFLICTS OF INTEREST 

Borrower shall exercise due diligence to ensure that: (1) the Lodi City Council, the Lodi 

Community Development Director, San Joaquin County's Community Development Director, or any 

member of the Board of Supervisors, or anyone related within the third degree to these parties; or (2) any 

member, officer, employee, or agent of Lender, or any immediate family member of such person, who, 

with respect to the Project, exercises any functions or responsibilities during his/her tenure or who is in 

a position to participate in a decision making process or gain inside information, has not obtained or will 

not obtain an interest in any contract, subcontract or agreement with respect thereto or the proceeds 

thereunder, either for themselves or those with whom they have family or business ties, during their tenure 

or for one (1) year thereafter. 

Borrower warrants, represents, and agrees to exercise due diligence to ensure, that no member, 

officer, director, or employee of Borrower who, with respect to the Project: (1) exercises any functions or 

responsibilities for Lender: (2) is in a position to participate in Lender's decision making process; or (3) 

is in a position to gain inside information, has obtained or will obtain a personal or financial interest or 

benefit from this Project, or any contract, subcontract or agreement with respect thereto or the proceeds 

thereunder, either for themselves or those with whom they have family or business ties, during their tenure 

or for one (1) year thereafter. For purposes of this paragraph only, "personal or financial interest or 

benefit' shall not include salaries or other related administrative or personnel costs. 

12.15 GOVERNING LAW 

The Loan Documents shall be interpreted under and be governed by the laws of the State of 

California, except for those provisions relating to choice of law or those provisions preempted by federal 

law. 
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12.1 6 STATUTORY REFERENCES - 

All references in the Loan Oocuments to particular statutes, regulations, ordinances, or resolutions 

of the United States, the State of California, or the County of San Joaquin shall be deemed to include the 

same statute, regulation, ordinance, or resolution as hereafter amended or renumbered, or if repealed, 

to such other provision as may thereafter govern the same subject as the provision to which specific 

reference was made. 

12.1 7 

In the event any Event of Default or any legal or administrative action is commenced to interpret 

or to enforce the terms of the Loan Documents, the prevailing party in any such action shall be entitled 

to recover all reasonable attorneys’ fees (which as to any party shall include the allocated reasonable 

costs for services of any party’s in-house counsel and/or private counsel) and costs in such action. 

ATTORNEYS’ FEES AND COSTS 

12.18 TIME 

Time is of the essence in these Loan Documents. 

12.1 9 CONSENTS AND APPROVALS 

Except as expressly provided herein, any consent or approval of Lender or Borrower required 

under the Loan Documents shall not be unreasonably withheld. Any approval required under the Loan 

Documents shall be in writing and executed by an authorized representative of the party granting the 

approval. 

12.20 NOTICES, DEMANDS AND COMMUNlCATlONS 

Formal notices, demands and communications between Borrower and Lender shall be sufficiently 

given and shall not be deemed given unless dispatched by registered or certified mail, postage prepaid, 

return receipt requested, or delivered personally, to Borrower and Lender as follows: 
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LENDER: 

LENDER: 

BORROWER: 

SAN JOAQUIN COUNTY 
COMMUNITY DEVELOPMENT DEPARTMENT 
181 0 E. HAZELTON AVENUE 
STOCKTON, CA 95205 
AlTN: DIRECTOR 

CITY OF LODl 
221 WEST PINE STREET 
P.O. BOX 3006 

ATIN: DIRECTOR 
C: ClTYAlTORNEY 

LODI, CA 95241 -1 91 0 

LODI HOTEL INVESTORS, A CALIFORNIA LIMITED PARTNERSHIP 
1001 SIXTH STREET, SUITE 200 
SACRAMENTO, CA 95814 

12.21 BINDING UPON SUCCESSORS 

All provisions of these Loan Documents shall be binding upon and inure to the benefit of the heirs, 

administrators; executors, successors-in-interest, transferees, and assigns of each of the patties; provided, 

however, that this Section does not waive any prohibition on assignment of this Agreement by Borrower 

without Lender’s consent by the Board of Supervisors. 

12.22 RELAllONSHlP OF PARTIES 

The relationship of Borrower and Lender for this Project under this Agreement is and at all times 

shall remain solely that of a debtor and creditor, and shall not be construed as a joint venture, equity 

venture, partnership, or any other relationship. Lender neither undertakes nor assumes any responsibility 

or duty to Borrower (except as provided for herein) or any third party with respect to the Project, the 

property, or the loans. Except as Lender may speclfy in writing, Borrower shall have no authority to act 

as an agent of Lender or to bind Lender to any obligation. 

12.23 ASSIGNMENT AND ASSUMPTION 

Borrower shall not assign any of its interests under this Agreement or the Loan Documents to any 
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other party, except as specifically permitted under the terms of the Loan Documents, without the prior 

written consent of Lender. Any unauthorized assignment shall be void. 

12.24 WAIVER 

Any waiver by Lender of any obligation in these Loan Documents must be in writing. No waiver 

will be implied from any delay or failure by Lender to take action on any breach or default of Borrower or 

to pursue any remedy allowed under the Loan Documents or applicable law. Any extension of time 

granted to Borrower to perform any obligation under the Loan Documents shall not operate as a waiver 

or release from any of its obligations under the Loan Documents. Consent by Lender to any act or 

omission by Borrower shall not be construed to be a consent to any other or subsequent act or omission 

or to waive the requirement for Lender’s written consent to future waivers. 

12.25 INTEGRATION 

The Agreement and the other Loan Documents, including Exhibits, executed by Borrower for the 

property, contain the entire agreement of the parties and supersede any and all prior negotiations. 

12.26 OTHER AGREEMENTS 

Borrower represents that it has not entered into any agreements that are inconsistent with the 

terms of the Loan Documents. Borrower shall not enter into any agreements that are inconsistent with 

the terms of the Loan Documents without an express waiver by Lender in writing. 

12.27 AMENDMENTS AND MODIFICATIONS 

Any amendments or modifications to the Loan Documents must be in writing, and shall be made 

only if executed by both Borrower and Lender. 

12.28 NON-LIABILITY OF OFFICIALS, EMPLOYEES AND AGENTS 

-59- 



I '  

The Lender shall not be personally liableto Borrower for any obligation created under the terms 

of this Agreement except in the case of actual fraud, willful misconduct or sole gross negligence by such 

person. 

12.29 RECORDING AND FlLlNG 

The Lender and owner shall cause this Agreement, and all amendments and supplements to it, 

to be recorded in the Official Records of the County of San Joaquin. 

12.30 AMENDMENTS 

This Agreement may be amended only if approved by the Board of Supervisors and the City of 

Lodi only by a written instrument executed by all the patties hereto or their successors in title, and duly 

recorded in the real property records of the County of San Joaquin, California 

12.31 NOTICE 

All notices given or certificates delivered under this Agreement shall be deemed received on the 

delivery or refusal date shown on the delivery receipt, if: (1) personally delivered by a commercial service 

which furnishes signed receipts of delivery; or (2) mailed by certified mail, return receipt requested, 

postage prepaid, addressed as shown on the signature page. Any of the parties may, by notice given 

hereunder, designate any further or different addresses to which subsequent notices, certificates or 

communications shall be sent. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first above written. 
- 
‘LENDER‘ 

APPROVED AS TO CONTENT AND 
RECOMMENDED FOR APPROVAL: 

CHET DAVISSON, Director 
Community Development Department 

APPROVED AS TO FORM: 

TERRENCE R. DERMODY 
County Counsel 

COUNTY OF SAN JOAQUIN, 
a political subdivision of the 
State of California 

ROBERT J. CABRAL, Chairman 
San Joaquin County, California 

ATTEST: 
LOIS M. SAHYOUN 
Clerk of the Board of Supervisors 
County of San Joaquin 
State of California 

Deputy County Counsel Deputy Clerk 

‘LENDER’ 

CITY OF LODI, a municipal corporation 

I-!. DIXON FLYNN 
City Manager 

APPROVED AS TO FORM: 

RANDALL A. HAYS 
City Attorney 

‘BORROWER’ 

LOO1 HOTEL INV’TORS, A California Limited Partnership 

’ General Partner 4+, 

ATTEST: 

JENNIFER M. PERRIN 
City Clerk 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first above written. 
- 
'LENDER' 

APPROVED AS TO CONTENT AND 
RECOMMENDED FOR APPROVAL: 

CHET DAVISSON, Director 
Community Development Department 

APPROVED AS TO FORM: 

TERRENCE R. DERMODY 
County Counsel 

Deputy County Counsel 

CITY OF LODI, a municipal corporation 

H. DIXON FLYNN 
City Manager 

APPROVED AS TO FORM: 

.WNDALL A. HAYS 
City Attorney 

COUNTY OF SAN JOAQUIN, 
a political subdivision of the 
State of California 

ROBERT J. CABRAL, Chairman 
San Joaquin County, California 

ATTEST: 
LOIS M. SAHYOUN 
Clerk of the Board of Supervisors 
County of San Joaquin 
State of California 

Deputy Clerk 

'LENDER' 

'BORROWER' 

LODI HOTEL INVESTORS, A California Limited Partnership 
/I 

' General Partner 

ATTEST: 

JENNIFER M. PERRIN 
City Clerk 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

personally appeared 

executed the instrument. 

WITNESS my hand and official seal. 

OPTlONA L 
Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 

fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document: 

Document Date: Number of Pages: 

Signer(s) Other Than Named Above: 

Capacity(ies) Claimed by Signer(s) 

Signer’s Name: 

U Individual 
0 Corporate Officer 

Title( s) : 
0 Partner - 7 Limited 0 General 
0 Attorney-in-Fact 
C Trustee 

Guardian or Conservator 
0 Other: Top of thumb here 1 

Signer Is Representing: 

Signer’s Name: 

0 Individual 
0 Corporate Officer 

Ti tie( s) : 
0 Partner - El Limited General 
0 Attorney-in-Fact 
0 Trustee 
3 Guardian or Conservator 
0 Other: 

I I 

Signer Is Representing: 

I I 
I 

Reorder Call Toll-Free 1-800-876-6827 0 1994 National Notary Association * 8236 Rernrnet Ave., P O  Box 7184 - Canoga Park, CA91309-7184 Prod. No 5907 



3 State of California 

County of San Joaquin 

On before me, 
DATE NAME, TITLE OR OFFICER - E.G., 'JANE DOE, NOTARY PUBLIC' 

' 

personally appeared NAm) Ol- SIGNtH(S) 

personally known to me - OR - 

proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) islare 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 

State of California 

County of San Joaquin 

On before me, 
DATE NAME, TiTLE OR OFFICER - E.G., 'JANE DOE, NOTARY PUBLIC' 

' 

personally appeared H(S) 

personally known to me - OR - 

proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) Ware 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person@), or the entity upon -behalf of which the person(s) acted, executed the instrument. 

WITNESS my hand and official seal. 
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. .  ibit A 
Property Description 

ORDER NO. 129336KA (IST AME.ND] 

Legal Description 

That certain Reai Property situated in the State of Caiifornia, County of San Joaquin, City of 
LODI, described as follows: 

LOTS 3 AND 4 IN BLOCK 9 AS SHOWN UPON MAP ENTITLED MOKELUMNE CXlY  OF 
LODI, FILED FOR RECORD AUGUST 25, 1869 IN BOOK OF MAPS AND PLATS, VOL. 2, 
PAGE 12, SAN JOAQUIN COUNTY RECORDS. 

EXCEPT THAT PORTION OF LOT 3 AS DESCRIBED IN DEED TO G. GRAFFIGNA, 
DATED APRIL 26, 1937 AND RECORDED JUNE 1, 1937 IN BOOK OF OFFICIAL 
RECORDS, VGL. 582, PAGE 83, SAN JOAQUIN COUNTY RECORDS. 
Caw 

FIRST AMERICAN TITLE 
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"This m a p  m a y  or may no1 be a suwcyol Ihc land depicted hercon. You should 
not rely upon il lor any purpor,c olher than rJrienIallonYc llic ecttc:al tocallon 01 
Ihc parcel or parcels depicted. f i rs l  Aatercacl eiprc;sly I:isclairns any lijbilily lor 
allyed IOU or damage which may resull from reliance upon this map." 
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Jixdiia 
Budget 

i O K  PVC 
EIi&ie aasls 

n 0 
t4sa.m 

147,053 
49.0 18 

147.053 
s2794000 

49.0 18 
147.053 

S2734.000 

0 
0 
0 
0 
0 

so 

0 
0 
0 
sl 

7S.000 
20.000 

S%SW 

551600 

63.000 
n 

63.000 
0 

Y 

30.000 
n 

- 
30.000 

0 
0 

17.800 
15.000 
16.000 

SZJL900 

" 

17.500 * 
1s.000 
16.000 

sz4tsoo 

Amended and adopaxi Sepaynbcr 26,1995 
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A. Project Costs (Conunwd) 

Pemanent Financmg 
Loan Ongumon Fee 
Credit Enhancement SC Appliauon Fee 
Tide and Recordx~xg 
other (Iock-Ln fe) 
T o d  Permanent Fi i c ing  Costs 

l O o r r 3  

Acruai or Est 70% PVC Ebte 3 m o  PVC Rate 
. b J e C C  COStS Eligxbie Basis EEghle Basis 

0 0 
s30.000 SO 

Legal Fees 
Lend0 Legal Cosa Paid by Applicant 10.000 10.000 
Otha (Spec@) B o m e r  Attomev 20.000 20.000 
To& Ammq Cosa s330.000 S30.000 
( N m  TO INCLUDE RDU. ESLA'XTZ OR SYNDIUTlOM 

To& A p p d  Colrts ss.500 S8.500 

TotaA Conrtrmcrtaa Contimgemq Costs s1zz.000 3 1 ~ . 0 0 0  

42360 
9.000 

157.100 
3.000 
5.000 

s261360 

9.000 

1J I ,  1 uu 

3 .OW 
5.000 

s199.100. 

Amended and adopted September 26, 1995 
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13'1 0195 Lodi Hotel 

Actual or ESL 
Project Costs 

Developer Costs 
Developer Overkd/Ptorit 313.060 
Consultanr/ptocorsmg '4gmt Fas 0 
&act Admmsaaaoa 0 
-~speclfy) 0 
Togi Devefopcr Costs* S5 lj.060 

Total Residential Casts J4.S40.720 

T o d  CommerciP1 Space Costs SO 

TOTAL PROJECT AND BASIS COSTS M.S4U.720 

70% PVC Rate 
Eiiprble Burs 

513.060 

0 
0 

JSI 3.060 

S3.933 .GO 

S3.933.460 

30% PVC Rate 
Eli@ole Basis 

SYNDICAIION EXPEXSES ARE NOT TO BE INCLUDED IN THE TOTAL PROJECT COSTS 

There is a h t  an the amount oftotaI devefopcr fee dowed in projem cost The fee fmnew COPStmCfion and 
rehabilitation catmot e s c d  the Iowa of 15% ofunadjusted eligible basis (5% for a q u k i t b  basis); 15% of 
Total Devdopcnt Cost; or 31.1 million. The basis far the fee may inciude costs Euanccdwirhga~~~ proceeds or 
bciow-marfier feder;il fimds. The fee h u t  is caicuiated bd-m the addition afthe deveiopcr fee and any Hi& Cosr 
AmlAdjusaneat 

Amended md adouted Smtpmher 26 1995 B-3 



. .  rbit C 

Financing Commitments: 

California Tax Credit Reservation of not less than $4,582,498 

Equity Funding in an amount not less than $2,566,198 



. .  ibit D 
Insurance Requirement 

INSURANCE REQUIREMENTS 

As a precondition to making the Loan, Borrower shall obtain 

comprehensive general liability insurance policy 

the following insurance coverage, and shall maintain such 
coverage in full force and effect during construction of the 
Project: 
affording coverage for bodily injury, and property damage in the 
combined general aggregate limit of Two Million Dollars 
($2,000,000). Before Loan disbursal and issuance of a notice 
to proceed, Borrower shall deliver to Lender certificate(s) of 
insurance, or a binder followed within 30 days by a certificate 
of insurance, evidencing the required coverage. 

1. General Conditions 

During the term of this Agreement and without limiting 
the Borrower's indemnification of the City or the Agency, the 
Borrower shall provide and maintain at its own expense insurance 
having the limits customarily carried and actually arranged by 
the Borrower but not less than the amounts and types listed below 
covering its operations hereunder. All insurance shall be 
subject to the following conditions: 

a. Additional Insured/Loss Pavee 

The City, the Agency, their boards, officers, 
agents and employees shall be included as additional insureds by 
separate endorsement in all liability insurance policies except: 
Workers' Compensation/Employer's Liability and second-party Legal 
Liability coverages (such as Fire Legal) and Owners and 
Contractors Protective Liability, in which latter case the City 
and the Agency shall be the named insureds. 
Agency shall be named loss payees as their interests may appear 
in all required property, fidelity or surety coverages. 

The City and the 

b. Insurance Reuu irements 

All insurance required hereunder shall conform to 
City and the Agency requirements established by charter, 
ordinance or policy and shall be filed with the City Finance 
Department for review. 

During the period of construction, Borrower must 
obtain or cause to be obtained a builder's risk or equivalent 
policy covering damage or loss up to the value of labor and 
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materials and naming the City and the Agency as loss payees as 
their interests may appear. 

After completion of the Project, Borrower must 
cause to be issued a physical damage insurance policy covering 
the replacement value of the property as mutually agreed between 
Borrower and insurer with a lender‘s loss payable endorsement 
listing the City, the Agency and Borrower as the loss payees as 
their interests may appear. This policy must remain in effect 
throughout the term of the Loan. 

C. Primarv Insurance 

Such insurance shall be primary with respect to 
any insurance maintained by City and the Agency and shall not 
call on the City‘s or the Agency‘s insurance for contributions. 

d. Admitted Carrier/Licensed California Broker 

Such insurance shall be obtained from brokers or 
carriers licensed and authorized to transact insurance business 
in California and approved by the City and Agency. 

e. 30-Day Notice 

With respect to the interests of City and Agency, 
such insurance shall not be canceled, or materially reduced in 
coverage or limits, or non-renewed except after thirty (30) days 
written notice by receipted delivery (e.g. certified mail - 
return receipt, courier or telegram) has been given to the City 
and the Agency by the carrier(s). 

f. prior A m r o v a l  

Evidence of insurance shall be submitted to and 
approved by the City Finance Department and the City Attorney 
prior to commencement of any work or tenancy under this 
Agreement. 

AcceDtable Evidence 

The appropriate City and the Agency special 
endorsement forms are the preferred form of evidence of 
insurance. Alternatively, Borrower may submit two (2) certified 
copies of the full policy or other evidence acceptable to the 
City Attorney containing language which complies with 
subparagraphs (a) through (f) above. With respect to liability 
insurance, either a signed copy of the policy declaration page or 
a letter from Borrower‘s insurance broker certifying coverage, 
together with a 30-day cancellation notice endorsement in favor 
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of the City and Agency as specified in subparagraph "eft of this 
section will satisfy this requirement. 

h. Severabilitv of Interest 

Except with respect to the insurance company's 
limits of liability, each liability insurance policy shall apply 
separately to each insured against whom claim or suit is brought. 
The inclusion of any person or organization, as an insured, shall 
not affect any right which such person or organization would have 
as a claimant if not so included. 

i. RenewaA 

Once the insurance has been approved by the City 
and the Agency, evidence of renewal of an expiring policy may be 
submitted on a manually signed certificate of insurance. If the 
policy or carrier has changed, however, new evidence as specified 
in paragraphs (a) through (h) above, must be submitted. 

j. Proceeds 

All proceeds of insurance with respect to loss or 
damage to the Project during the term of the Loan shall be 
payable, under the provisions of the policy of insurance, jointly 
to the Borrower, the construction lender(s1 and the Lender, and 
said proceeds shall constitute a trust fund to be used for the 
restoration, repair or rebuilding of the Project in accordance 
with plans and specifications approved in writing by the Lender. 
To the extent that such proceeds exceed the cost of such 
restoration, repair or rebuilding, such proceeds shall be applied 
first to repay the construction lenders, and second to repay the 
Loan. In the event of any fire or other casualty to the Project 
or eminent domain proceedings resulting in condemnation of the 
Project or any part thereof, the Borrower shall have the right to 
rebuild the Project, and to use all available insurance or 
condemnation proceeds therefor, provided that (a) such proceeds 
are sufficient to keep the Loan in balance and rebuild the 
Project in a manner that provides adequate security to the Lender 
for repayment of the Loan or if such proceeds are insufficient 
then the Borrower shall have funded any deficiency, (b) the 
Lender shall have the right to approve plans and specifications 
for any major rebuilding and the right to approve disbursements 
of insurance or condemnation proceeds for rebuilding under a 
construction escrow or similar arrangement, and (c) no material 
default then exists under the Loan. If the casualty or 
condemnation affects only part of the Project and total 
rebuilding is infeasible, then proceeds may be used for partial 
rebuilding and partial repayment of the Loan in a manner that 
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provides adequate security to the Lender for repayment of the 
remaining balance of the Loan. 

2. Worker's Comuensation 

By signing this Agreement, the Borrower hereby 
certifies that it is aware of the provisions of Section 3700, & 
seu., of the Labor Code which requires every employer to be 
insured against liability for Worker's Compensation or to 
undertake self-insurance in accordance with the provisions of 
that code, and that it will comply and require the  Borrower to 
comply with such provisions before commencing the performance of 
the work of this Agreement. 

3. Auureaate Limits/Blanket Coveraue 

If any of the required insurance coverages contain 
aggregate limits, or apply to other operations or tenancy of the 
Borrower not related to this Agreement, the Borrower shall give 
the Lender prompt, written notice of any incident, occurrence, 
claim, settlement or judgment against such insurance which in 
Borrower's best judgment may diminish the protection such 
insurance affords Lender. F u r t h e r ,  Borrower shall immediately 
take all reasonable and available steps to restore such aggregate 
limits or shall provide other insurance protection for such 
aggregate limits. The Lender may specify a minimum acceptable 
aggregate for each line of coverage required. 

4. Modification of Coveraue 

Upon advice from the City Finance Department, the 
Lender reserve the right at any time during the term of this 
Agreement to change the amounts and types of insurance required 
hereunder by giving the Borrower forty-five (45) days advance 
written notice of such change. If such change should result in 
substantial additional cost to Borrower, the Lender agree to 
negotiate additional compensation proportional to the increased 
benefit to the Lender. 

5. Failure to Procure Insurance 

The required coverages and limits are subject to 
availability on the open market at reasonable cost as determined 
by the Lender. 
documented by a letter f r o m  Borrower's insurance broker or agent 
indicating a good faith effort to place the required insurance 
and showing as a minimum the names of the insurance carriers and 
the declinations or quotations received from each. 

Non-availability or non-affordability must be 
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Within the foregoing constraints, Borrower's failure to 
procure or maintain required insurance during the entire term of 
this Agreement shall constitute a material breach of this 
Agreement under which the Lender may immediately suspend or 
terminate this Agreement or, at either of their discretion, 
procure or renew such insurance to protect the Lender's interests 
and pay any and all premiums in connection therewith, and all 
monies so paid by the Lender shall be repaid by the Borrower to 
the Lender upon demand or it may offset the cost of the premiums 
against any monies due to the Borrower from the Lender. 

6. Underlvincr In surance 

Borrower shall be responsible for requiring 
indemnification and insurance as it deems appropriate from its 
employees receiving mileage allowance and from its consultants, 
agents and subcontractors, if any, to protect Borrower's, and 
Lender's interests and for ensuring that such persons comply with 
any applicable insurance statutes. Borrower is encouraged to 
seek professional advice in this regard. 

201OBW.PSO 
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Deed of Trust & Security Agreement 



RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

San Joaquin County 
Community Development Department 
1810 E. Hazehon Avenue 
Stockton, Ca 95205 
Attention: Neighborhood Preservation Division 

DEED OF TRUST AND SECURITY AGREEMENT 

THIS DEED OF TRUST AND SECURITY AGREEMENT (the "Deed of Trust") is 
made as of b day of 
Limited Partnershq (the "Trustor"), and the County of San Joaquh (the I'Beneficiary'') and the 
City of Lo& a municapal corporation organized under the laws of the State of California (the 
"Trustee"). 

, 1996, by and among Lodi Hotel Investors, a California 

FOR GOOD AND VALUABLE CONSIDERATION, including the indebtedness herein 
recited and the trust herein created, the receipt of which is hereby acknowledged, Trustor hereby 
irrevocably grants, transfers, conveys and assigns to Trustee, IN TRUST, WITH POWER OF 
SALE, for the benefit and security of Beneficiary, under and subject to the terms and conditions 
hereinafter set forth, Trustork fee interest m the property located in the City of Lodi, County of 
San Joaqub, State of California, that is described m the attached Exhibit A, incorporated herem 
by this reference (the "Property"). 

TOGETHER WITH all mterest, estates or other claims, both m law and m equity which 
Trustor now has or may hereafter acquire in the Property and the rents; 

TOGETHER WITH all easements, rights-of-way and rights used m connection therewith 
or as a means of access thereto, including without limiting the generahty of the foregoing, all 
tenements, hereditaments and appurtenances thereof and thereto; 

TOGETHER WITH any and all buildings and improvements of every bind and description 
now or hereafter erected thereon, and all property of the Trustor now or hereafter affixed to or 
placed upon Property; 

TOGETHER WITH aJl building materials and equipment now or hereafter delivered to 
said property and intended to be installed therein; 
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TOGETHER WITH all right, title and interest of Trustor, now owned or hereafter 
acquired, m and to any kind lying within the right-of-way of any street, open or proposed, 
adjoining the Property, and any and all sidewalks, alleys and strips and areas of land adjacent to or 
used m connection with Property; 

TOGETHER Wl TH all estate, interest, right, title, other claim or demand, of every nature, 
m and to such property, including the Property, both m law and equity, including, but not limited 
to, all deposits made with or other securrty given by Trustor to utllhy companies, the proceeds 
from any or all of such property, including the Property, claims or demands w~ respect to the 
proceeds of insurance m effect with respect thereto, which Trustor now has or may hereafter 
acquire, any and all awa :ds made for the taking by eminent domain or by and any proceeding or 
purchase m lieu thereof of the whole or any part of such property, including without limitation, 
any awards resulting fro m a change of grade of streets and awards for severance damages to the 
extent Beneficiary has an interest m such awards for taking as provided m Paragraph 4.1 herein, 
and 

TOGETHER Wl TH all articles of personal property or fktures now or hereafter attached 
to or used m and about lhe building or buildings now erected or hereafter to be erected on the 
Property which are necessary to the complete and comfortable use and occupancy of such 
building or buildings for the purposes for which they were or are to be erected, including all other 
goods and chattels and personal property as are ever used or furnished m operating a building, or 
the activities conducted therein, similar to the one herem described and referred to, and all 
renewals or replacements thereof or articles m substitution therefor, whether or not the same are, 
or shall be attached to silid building or buildings m any manner. 

All of the foregoing, together with the Property, is herem referred to as the "Security". 
To have and to hold the Securhy together with acquittances to the Trustee, its successors and 
assigns forever. 

FOR THE PURPOSE CIF SECURING: 

(a) Payment of a just indebtedness of Trustor to the City of Lodi m the principal 
amount of Six Hundred Nmety Thousand, fifteen dollars ($690,015) as set forth m the Reglatory 
and Loan Agreement (dsfined m Section 1.6 below); payment of a just indebtedness of Trustor to 
the City of Lodi m the principal amount of Three Hundred Ninety Three Thousand, Nme Hundred 
Eghty Five Dollars ($393,985) as set forth m the Regulatory and Loan Agreement (defined m 
Section 1.6 below) and ihe CDBG Note (defined m Section 1.1  below) until paid or cancelled. 
Said principal and other payments shall be due and payable as provided m the HOME Note, the 
CDBGNote (collectively, the "Notel'). The Regulatory and Loan Agreements, the HOME Note, 
the CDBG Note and all their terms are incorporated herem by reference, and this conveyance 
shall secure any and all c:xtensions thereof, however evidenced and 
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(b) Payment of any sums advanced by Beneficiary to protect the Security pursuant to 
the terms and provisions of this Deed of Trust following a breach of Trustor's obligation to 
advance said sums and the expiration of any applicable cure period, with interest thereon as 
provided herein; and 

(c) Performance of every obligation, covenant or agreement of Trustor contained 
herein and in the Regulatory and Loan Agreement and the Regulatory agreement (deked in 
Section 1.6 below). 

AND TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR 
COVENANTS AND AGREES: 

ARTICLE 1 
DEFINITIONS 

In addition to the terms defined elsewhere m this Deed of Trust, the following terms shall 
have the following meanings m this Deed of Trust: 

Section 1.1 The term "CDBG Note" means that certain promissory note of even date 
herewith executed by the Trustor m the original principal amount of Three Hundred Nmety Three 
Thousand, Nine Hundred Eighty Five Dollars ($393,985), the payment of which is secured by t h  
Deed of Trust. 

Section 1.2 The term "Debt Instruments" means any other debt, loan, regulatory 
agreement or security instruments relating to the Property. 

Section 1.3 The term "Home Note" means that certain promissory note of even date 
herewith executed by the Trustor m the original principal amount of Six Hundred Ninety 
Thousand, Fifteen Dollars ($690,015), the payment of which is secured by this Deed of Trust. 

Section 1.4 The term "Note" means collectively, the CDBG Note and the Home Note. 

Section 1.5 The term "Principal and Interest" means the aggregate of the principal and 
interest amounts required to be paid under the Home Note, and the CDBG Note. 

Section 1.6 The term "Regulatory and Loan Agreement" means that certain Regulatory 
and Loan Agreements between Trustor and Beneficiary, dated as of June - 1996, providing, 
among other things, for the loan of acquisition, predevelopment and construction funds m the 
amount of the Note for the rehabilitation of the improvements to the Property. 
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Article 2 
MAINTENANCE AND MODIFICATION OF 

THE PROPERTY AND SECURITY 

Section 2.1 Maintenance and Moacat ion of the Prouertv bv Trustor 

The Trustor agrees that at all times prior to full payment of the sums owed under the 
Note, the Trustor wdl, at the Trustor's own expense, maintain, preserve and keep the Securlty or 
cause the Security to be maintamed and preserved in good condition. The Trustor will fiom time 
to time make or cause to be made all repairs, replacements and renewals deemed proper and 
necessary by it. The Beneficiary shall have no responsibllzty in any of these matters or for the 
making of improvements or additions to the Security. 

Trustor agrees to pay fi l ly and discharge (or cause to be paid fd ly  and discharged) all 
claims for labor done and for material and services furnished m connection with the Security, 
diligently to file or procure the filing of a valid notice of cessation upon the event of a cessation of 
labor on the work or construction on the Security for a continuous period of h t y  (30) days or 
more, and to take all other reasonable steps to forestall the assertion of claims of lien against the 
Secure  or any part thereof Trustor irrevocably appoints, designates and authorizes Beneficiary 
as hs agent (said agency being coupled with an interest) with the authority, but without any 
obligation, to file for record any notices of completion or cessation of labor or any other notice 
that Beneficiary deems necessary or desirable to protect its interest in and to the Security, the 
Regulatory and Loan Agreement, the Note; provided, however, that Beneficiary shall exercise its 
rights as agent of Trustor only in the event that Trustor shall fail to take, or shall fail to diligently 
continue to take, those actions as herembefore provided. 

Upon demand by Beneficiary, Trustor shall make or cause to be made such demands or 
claims as Beneficiary shall speclfy upon laborers, materialmen, subcontractors or other persons 
who have furnished or claim to have furnished labor, materials or services which Trustor in good 
faith disputes and is diligently contesting provided that Trustor shall, within thuty (30) days aRer 
the filing of any claim of lien, record in the Office of the Recorder of San Joaquin County, a 
surety bond m and amount one and one half( 1- 1/2) times the amount of such claim hem to 
protect against a claim of lien. 

Section 2.2 Granting of Easements 

Trustor may not grant easements, licenses, rights-of-way or other rights or privileges in 
the nature of easements with respect to any property or rights included m the Security except 
those required or desirable for installation and maintenance of public utilities including, without 
limitation, water, gas, electrictty, sewer, telephone and telegraph, or those required by law. As to 
these exceptions, Beneficiary will grant and/or direct the Trustee to grant such easements. 
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ARTICLE 3 
TAXES AND INSURANCE; ADVANCES 

Section 3.1 Taxes. Other Governmental Charges and Utilitv Charges 

Trustor shall pay, or cause to be paid, at least fifteen (15) days prior to the date of 
delinquency, all taxes, assessments, charges and levies imposed by any public authority or utllrty 
company which are or may become a lien affecting the Security or any part thereoc provided, 
however, that Trustor shall not be required to pay and discharge any such tax, assessment, charge 
or levy so long as (a) the legahty thereof shall be promptly and actively contested in good faith 
and by appropriate proceedings, and (b) Trustor maintains reserves adequate to pay any liabilities 
contested pursuant to ths Section 3.1. With respect to taxes, special assessments or other similar 
governmental charges, Trustor shall pay such amount in full prior to the attachment of any lien 
therefor on any part of the Security; provided, however, if such taxes, assessments or charges 
may be paid m installments, Trustor may pay m such installments. Except as provided in clause 
(b) of the first sentence of this paragraph, the provisions of this Section shall not be construed to 
require that Trustor maintain a reserve account, escrow account, impound account or other 
similar account for the payment of future taxes, assessments, charges and levies. 

In the event that Trustor shall fail to pay any of the foregoing items required by this 
Section to be paid by Trustor, Beneficiary may (but shall be under no obligation to) pay the same, 
after the Beneficiary has notified the Trustor of such failure to pay and the Trustor fails to llly 
pay such items within seven (7) business days after receipt of such notice. Any amount so 
advanced therefore by Beneficiary, together with interest thereon from the date of such advance 
at the maximum rate permitted by law, shall become an additional obligation of Trustor to the 
Beneficiary and shall be secured hereby, and Trustor agrees to pay all such amounts. 

Section 3.2 Provisions Resuecting; Insurance 

Trustor agrees to provide insurance as may reasonably be required by the Beneficiary to 
insure the Property and improvements thereon against fires and other perils during the course of 
construction ad following completion. Such insurance shall be maintained at all times until all 
amounts secured by this Deed of Trust have been paid and all other obligations secured hereunder 
Ilfilled, and this Deed of Trust reconveyed. 

All such insurance policies and coverages shall be maintained at Trustor's sole cost and 
expense. Certificates of insurance for all of the above insurance policies, showing the same to be 
m full force and effect, shall be delivered to the Beneficiary upon demand therefor at any time 
prior to the Beneficiary's receipt of the entire Principal and Interest and all amounts secured by 
this Deed of Trust. All such insurance policies shall name the Beneficiary as the loss payee. 
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Section 3.3 Advances 

In the event the Trustor shall fail to maintain the fid insurance coverage required by this 
Deed of Trust or shall fail to keep the Security in accordance with the Regulatory and Loan 
Agreement or any Debt Instruments, the Beneficiary, aRer at least seven (7) days prior notice to 
Trustor, may (but shall be under no obligation to) take out the required policies of insurance and 
pay the premiums on the same or may make such repairs or replacements as are necessary and 
provide for payment thereof; and all amounts so advanced therefor by the Beneficiary shall 
become an additional obligation of the Trustor to the Beneficiary (together with interest as set 
forth below) and shall be secured hereby, which amounts the Trustor agrees to pay on the demand 
of the Beneficiary, and ifnot so paid, shall bear interest for the date of the advance at the lesser of 
twelve percent (12%) per annum or the maximum rate permitted by law. 

ARTICLE 4 
DAMAGE, DESTRUCTION OR CONDEMNATION 

Section 4.1 Awards and Damages 

All judgments, awards of damages, settlements and compensation made in connection 
with or m lieu of (1) taking of all or any part of or any interest in the Property by or under 
assertion of the power of eminent domain, (2) any damage to or destruction of the Property or in 
any part thereof by insured casualty, and (3) any other injury or damage to all or any part of the 
Property ("Funds") are hereby assigned to and shall be paid to the Beneficiary by a check made 
payable to the Beneficiary. The Beneficiary is authorized and empowered (but not required) to 
collect and receive any funds and is authorized to apply them in whole or in part upon any 
indebtedness or obligation secured hereby, m such order and manner as the Beneficiary shall 
determine at its sole option. The Beneficiary shall be entitled to settle and adjust all claims under 
insurance policies provided under t h ~ ~  Deed of Trust and may deduct and retain fiom the 
proceeds of such insurance the amount of all expenses incurred by it m connection with any such 
settlement or adjustment. All or any part of the amounts so collected and recovered by the 
Beneficiary may impose for hs disposition. Application of all or any part of the Funds collected 
and received by the Beneficiary or the release thereof shall not cure or waive any defiult under 
this Deed of Trust. 
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ARTICLE 5 
AGREEMENTS AFFECTING THE PROPERTY; FURTHER ASSURANCES; 

PAYMENT OF PRINCIPAL AND INTEREST 

Section 5.1 Other Ameements Affecting the Prouertv 

The Trustor shall duly and punctually perform all terms, covenants, conditions and 
agreements binding upon it under the Regulatory and Loan Agreement, the Note, the Debt 
Instruments and any other agreement of any nature whatsoever now or hereafter involving or 
affecting the Property or any part thereof 

Section 5.2  Agreement to Pay Attorneys' Fees and Expenses 

In the event of any Event of Default (as defined below) hereunder, and ifthe Beneficiary 
should employ attorneys or incur other expenses for the collection of amounts due or the 
enforcement of performance or observance of an obhgation or agreement on the part of the 
Trustor in this Deed of Trust, the Trustor agrees that it wilL on demand therefor, pay to the 
Beneficiary the reasonable fees of such attorneys and such other reasonable expenses so incurred 
by the Beneficiary; and any such amounts paid by the Beneficiary shall be added to the 
indebtedness secured by the lien of this Deed of Trust, and shall bear interest form the date such 
expenses are incurred at the lesser of twelve percent (12%) per annum or the maximum rate 
permitted by law. 

Section 5.3 Pawent of Principal and Interest 

The Trustor shall pay to the Beneficiary the Principal and Interest, and any other payments 
as set forth in the Note in the amounts and by the times set out therein. 

Section 5.4 Personal ProDertv 

To the maximum extent permitted by law, the personal property subject to this Deed of 
Trust shall be deemed to be fixtures and part of the real property and this Deed of Trust shall 
constitute a fixtures filing under the California Commercial Code. As to any personal property 
not deemed or permitted to be fixtures, this Deed of Trust shall constitute a securhy agreement 
under the California Commercial Code. 

Section 5.5 Financing Statement 

Upon request of the Beneficiary, the Trustor shall execute and deliver to the Beneficiary 
such Financing Statements pursuant to the appropriate statutes, and any other documents or 
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instruments as are required to convey to the Beneficiary a valid perfected security mterest m the 
Securlty. The Trustor agrees to perform all acts which the Beneficiary may reasonably request 
so as to enable the Beneficiary to mamtam such valid perfected security mterest in the Securlty m 
order to secure the payment of the Note m accordance with its terms. The Beneficiary is 
authorized to file a copy of any such Fmancmg Statement m any jurisdiction(s) as it shall deem 
appropriate fiom time to time m order to protect the security mterest established pursuant to thxs 
instrument. 

Section 5.6 Operation of the Property 

The Trustor agrees and covenants to operate the Property (and, m case of a transfer of a 
portion of the Property subject to this Deed of Trust, the transferee shall operate such portion of 
the Property) m full compliance w f i  the Regulatory and Loan Agreement and the Debt 
Instruments . 

Section 5.7 Inspection of the Property 

If m the reasonable opinion of Beneficiary, the Property may be impaired, the Trustor 
covenants and agrees that the Beneficiary and its duly authorized agents, attorneys, experts, 
engineers, accountants and representatives, shall have the right, without payment of charges or 
fees, to inspect the Property, during regular business hours, without prior notice. Inspection of 
the interior of an occupied unit is subject to any notice as and if prescribed by law. 

Section 5.8 Nondiscrimination 

The Trustor herem covenants by and for &seK its heirs, executors, administrators, and 
assigns, all persons claiming under or through them, that there shall be no discrimination against 
or segregation of, any person or group of persons on account of race, color, creed, rehgion, sex, 
sexual preference or orientation, marital status, national origm, ancestry, disabhty, medical 
condttion, mental condition, AIDS acquired or perceived, firmlial status, pregnancy, childbirth or 
related medical condition, m the sale, lease, sublease, transfer, use, occupancy, tenure or 
enjoyment of the Property, nor shall the Trustor itself or any person claiming under or through it 
establish or permit any such practice or practices of discrimination or segregation with reference 
to the selection, location, number, use or occupancy of tenants, lessees, subtenants, sublessees or 
vendees m the Property. The foregoing covenants shall run with the land. 

8. 



Section 5.9 Hazardous materials 

a. covenants 

1. Hazardous Materials Activities. The Trustor herein covenants by and for 
itself, its heirs, executors, administrators, and assigns, and all persons claiming under or through 
them, that Trustor, its heirs, executors, administrators and assigns shall not cause or permit the 
Property to be used as a site for the use, generation, manufacture, storage. treatment, release, 
discharge, disposal, transportation or presence of any oil, petroleum product, flammable 
explosives, asbestos, urea formaldehyde insulation, radioactive materials, hazardous wastes. toxic 
or contaminated substances or similar materials, including, without limitation, any substances 
which are "hazardous substances", "hazardous wastes", "hazardous materials", or Iltoxic 
substances" under applicable environmental laws, ordinances or regulations (collectively, 
"Hazardous Materials"). 

2. Hazardous Materials Laws. The Trustor herein covenants by and for itself, 
its heirs, executors, administrators, and assigns, and all persons claiming under or through them, 
that Trustor, its heirs, executors, administrators and assigns shall comply and cause the Property 
and any improvements thereon to comply with all laws, ordinances and regulations relating to 
Hazardous Materials ("Hazardous Materials Laws"), including, without limitation, those relating 
to soil and groundwater conditions. 

3. Notices. The Trustor herein covenants by and for itsex, its heirs, 
executors, a-trators, and assigns, and all persons claiming under or through them, that 
Trustor, its heirs, executors, administrators and assigns shall immediately notrfL the Beneficiary in 
writing of (a) the discovery of any Hazardous Materials on or under the Propew, (b) any 
knowledge by Trustor that the Property does not comply with any Hazardous Materials Laws; (c) 
any claims or actions pending or threatened against the Trustor or the Property by any 
governmental entlty or agency or any other person or entlty relating to Hazardous Materials or 
pursuant to any Hazardous Materials Laws ("Hazardous Materials Claims"); and (d) the discovery 
of any occurrence or condition on any real property adjoining or m the vicinity of the Property 
that could cause the Property or any part thereof to be designated as %order zone property" 
under the provisions of California Health and Safety Code Sections 25220, et seq., or any 
regulation adopted in accordance therewith. 

4. Remedial Action. In response to the presence of any Hazardous Materials 
on, under or abut the Property, Trustor shall immediately take, at Trustor's sole expense. all 
remedial action required by any Hazardous Materials Laws or any judgment, consent decree, 
settlement or compromise with respect to any Hazardous Materials Claims. 
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b. Legal Effect of Section. Trustor and Beneficiary agree that: 

1. This Section 5.9 is intended as Beneficiary's written request for information 
(and Trustor's response) concerning the environmental condition of the Property as required by 
California Code of Civil Procedure S725.5; and 

2. Each representation and warranty m this Section 5.9 (together with any 
mdemmty applicable to a breach of any such representation and warranty) with respect to the 
environmental condition of the Property is intended by Beneficiary and Trustor to be an 
"environmental provision'' for purposes of California Code of Civil Procedure S736. 

c. Environmental Indemntty. Trustor shall defend, indemnlft, and hold the 
Beneficiary fiee and harmless against any claims, demands, administrative actions, litigation, 
liabilities, losses, damages, response cost, and penalties, including all costs of legal proceedings 
and attorney's fees, that the Beneficiary may directly or indirectly sustain or suffer as a 
consequence of any inaccuracy or breach of any representation, warranty, agreement, or covenant 
contained in this Agreement with respect to Hazardous Materials, or as a consequence of any use, 
generation, manufacture, storage, release, or disposal (whether or not Trustor knew of same) of 
any Hazardous Materials occurring after the date of this Deed of Trust. 

ARTICLE 6 
EVENTS OF DEFAULT AND REMEDIES 

Section 6.1 Events of Default 

The following shall constitute Events of Default: (1) failure to make any payment when 
due to Beneficiary under the Note; (2) failure to observe or perform any of Trustor's other 
covenants, agreements or obligations under the Regulatory and Loan Agreement, including, 
without limitation, the provisions concerning nondiscrimination and continuance of such failure 
after any applicable cure periods; or (3) failure to make any payment or perform any of Trustor's 
other covenants, agreements, or obhgations under any other Debt Instruments or regulatory 
agreements secured by the Property which default shall not be cured within the times and m the 
manner provided therein. 

Section 6.2 Acceleration of Maturity 

If an Event of Default shall have occurred and be contmuing, then at the option of the 
Beneficiary, the amount of any payment related to the Event of Defhult and the unpaid Principal 
and Interest of the Note shall immediately become due and payable without notice or demand 
which are hereby expressly waived, upon written notice by the Beneficiary to the Trustor and no 
omission on the part of the Beneficiary to exercise such option when entitled to do so shall be 
construed as a waiver of such right. 
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Section 6.3 The Beneficiary's Right to Enter and Take Possession 

If an Event of Dehult shall have occurred and be continuing, the Beneficiary may: 

a. Either m person or by agent, with or without bringing any action or proceeding, or 
by a receiver appointed by a court, and wlthout regard to the adequacy of its security, enter upon 
the Secure and take possession thereof (or any part thereof) and of any of the Security, in its 
own name or in the name of Trustee, and do any acts which it deems necessary or desirable to 
preserve the value or marketabdrty of the Property, or part thereof or interest therein, increase the 
income therefiom or protect the security thereof. The entering upon and taking possession of the 
Secure shall not cure or waive any Event of Default or Notice of Dehult hereunder or invalidate 
any act done m response to such Event of Default or pursuant to such Notice of Defhult and. 
notwithstanding the continuance m possession of the Security, Beneficiary shall be entitled to 
exercise every right provided for in this Deed of Trust, or by law upon occurrence of any event of 
Default, including the right to exercise the power of sale; 

b. Commence an action to foreclose this Deed of Trust as a mortgage, appoint a 
receiver, or specifically enforce any of the covenants hereof; 

C. Deliver to Trustee a written declaration of dehult and demand for sale, and a 
written Notice of Dehult and election to cause Trustor's interest in the Security to be sold, which 
notice Trustee or Beneficiary shall cause to be duly filed for record in the Official Records of San 
Joaquin County; or 

d. Exercise all other rights and remedies provided herein, in the instruments by which 
the Trustor acquires title to any Securw, or in any other document or agreement now or hereafter 
evidencing, creating or securing all or any portion of the obhgations secured hereby, or provided 
by law. 

Section 6.4 Foreclosure By Power of Sale 

Should the Beneficiary elect to foreclose by exercise of the power of sale herein 
contained the Beneficiary shall n o t e  Trustee and shall deposit with Trustee this Deed of Trust 
which is secured hereby (and the deposit of which shall be deemed to constitute evidence that the 
unpaid Principal and Interest amount of the Note is immediately due and payable), and such 
receipts and evidence of any expenditures made that are additionally secured hereby as Trustee 
may require. 
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a. Upon receipt of such notice fiom the Beneficiary, Trustee shall cause to be 
recorded, published and delivered to Trustor such Notice of Default and Election to Sell as then 
required by law and by this Deed of Trust. Trustee shall, without demand on Trustor, after lapse 
of such time as may then be required by law and after recordation of such Notice of Default and 
after said Notice of Sale having been given as required by law, sell the Property, at the time and 
place of sale fixed by it m said Notice of Sale. whether as a whole or m separate lots or parcels or 
items as Trustee shall deem expedient and m such order as it may determine unless specified 
otherwise by the Trustor according to California Civil Code Section 29248 (b), at public auction 
to the highest bidder, for cash m lawful money of the United States payable at the time of sale. 
Trustee shall deliver to such purchaser or purchasers thereof its good and sutlticient deed or deeds 
conveying the property so sold, but without any covenant or warranty, express or implied. The 
recitals m such deed or any matters of facts shall be conclusive proof of the t r u t m e s s  thereof. 
Any person, including, without limitation, Trustor, Trustee or Beneficiary, may purchase at such 
sale, and Trustor hereby covenants to warrant and defend the title of such purchaser or 
purchasers. 

b. After deducting all reasonable costs, fees and expenses of Trustee, including costs 
of evidence of title m connection with such sale, Trustee shall apply the proceeds of sale to 
payment of (1) the unpaid Principal and Interest amount of the Note; (2) all other sums then 
secured hereby; and (3) the remainder, if any, to Trustor. 

c. Trustee may postpone sale of all or any portion of the Property by public 
announcement at such time and place of sale, and fiom time to time thereafter, and without 
further notice make such sale at the time fixed by the last postponement, or may, m its discretion, 
give a new Notice of Sale. 

Section 6.5 Receiver 

If an Event of Default shall have occurred and be continuing, Beneficiary, as a matter of 
r a t  and without further notice to Trustor or anyone claiming under the Security, and without 
regard to the then value of the Security or the interest of Trustor therein, shall have the right to 
apply to any court having jurisdiction to appoint a receiver or receivers of the Securrty (or part 
thereof), and waives further notice of any application therefor. Any such receiver or receivers 
shall have all the usual powers and duties of Beneficiary m case of entry as provided herein, and 
shall continue as such and exercise all such powers until the date of confirmation of sale of the 
Securrty, unless such receivershq is sooner terminated. 

Section 6.6 Remedies Comulative 

No rght, power or remedy conferred upon or reserved to the Beneficiary by this Deed of 
Trust is intended to be exclusive of any other right, power or remedy, but each and every such 
right, power and remedy shall be comulative and concurrent and shall be m addition to any other 
right, power and remedy given hereunder or now or hereafter existing at law or m equity. 
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Section 6.7 No Waiver 

a. No delay or omission of the Beneficiary to exercise any right, power or remedy 
accruing upon any Event of Default shall exhaust or impair any such right, power or remedy, or 
shall be construed to be a waiver of any such Event of Defkult or acquiescence therein: and every 
right, power and remedy given by this Deed of Trust to the Beneficiary may be exercised fiom 
time to time and as often as may be deemed expeditious by the Beneficiary. No consent or 
waiver, expressed or implied, by the Beneficiary to or any breach by the Trustor m the 
performance of the obligations hereunder shall be deemed or construed to be a consent to or 
waiver of obligations of the Trustor hereunder. Failure to act or to declare an Event of DefBult, 
irrespective of how long such failure continues, shall not constitute a waiver by the Beneficiary of 
its right hereunder or impair any rights, power or remedies consequent on any Event of DefBult by 
the Trustor. 

b. If the Beneficiary (1) grants forbearance or an extension of time for any sums 
secured hereby, (2) takes other or additional security or the payment of any sums secured hereby, 
(3) waives or does not exercise any right granted m the Loan Agreement, the Note or the 
Regulatory Agreement, (4) releases any part of the Security fiom the lien of this Deed of Trust, or 
otherwise changes any of the terms, covenants, conditions or agreements m the Loan Agreement, 
the Note or the Regulatory Agreement, ( 5 )  consents to the granting of any easement or other 
right affecting the Security, or (6) makes or consents to any agreement subordinating the lien 
hereof. any such act or omission shall not release, discharge, m o w ,  change or affect the original 
liabhty under this Deed of Trust, or any other obligation of the Trustor or any subsequent 
purchaser of the Securw or any part thereof', or any maker, co-signer, endorser, surety or 
guarantor (unless expressly released); nor shall any such act or omission preclude the beneficiary 
fiom exercising any right, power or privilege herem granted or intended to be granted in any 
Event of Defiult, nor, except as otherwise expressly provided m an instrument or instruments 
executed by the Beneficiary shall the lien of this Deed of Trust be altered thereby. 

Section 6.8 Suits to Protect the Security 

The Beneficiary shall have power to (1) institute and mamtam such suits and proceedings 
as it may deem expedient to prevent any impairment of the Secunty and the rights of the 
Beneficiary as may be unlawful or any violation of this Deed of Trust, (2) preserve or protect its 
mterest (as described m tlus Deed of Trust) m the Security, and (3) restram the enforcement of or 
compliance with any legislation or other governmental enactment, rule or order that may be 
unconstitutional or otherwise invalid, if the enforcement for compliance with such enactment, rule 
or order would impair the SecuIlty thereunder or be prejudicial to the mterest of the Beneficiary. 
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Section 6.9 Trustee Mav File Proof of Claim 

In the case of any receivershq, insolvency, bankruptcy, reorganization, arrangement, 
adjustment, composition or other proceedings affecting the Trustor, its creditors or its property, 
the Beneficiary allowed m such proceedings and for any additional amount which may become 
due and payable by the Trustor hereunder after such date. 

Section 6.10 Waiver 

The Trustor waives presentment, demand for payment, notice of dshonor, notice of 
protest and nonpayment, protest, and all other notices or demands under the California 
Commercial Code, notice of costs, expenses, or losses and interest thereon, notice of interest on 
interest on interest and late charges, and diligence in taking any action to collect any sums owing 
under the Note or m proceedings against the Security, m connection with the delivery, 
acceptance, performance, default, endorsement or guaranty of this Deed of Trust. 

ARTICLE 7 
MISCELLANEOUS 

Section 7.1 Amendments 

This instrument cannot be waived, changed, discharged or terminated orally, but only by 
an instrument in writing signed by Beneficiary and Trustor. 

Section 7.2 Reconveyance By Trustee 

Upon written request of Beneficiary stating that all sums secured hereby have been paid, 
and upon surrender of this Deed of Trust to Trustee for cancellation and retention, and upon 
payment by Trustor of Trustee's reasonable fees, Trustee shall reconvey the Security to Trustor, 
or to the person or persons legally entitled thereto. 

Section 7.3 Notices 

If at any time after the execution of this Deed of Trust it shall become necessary or 
convenient for one of the parties hereto to serve any notice, demand or communication upon the 
other party, such notice, demand or communication upon the other party, such notice, demand or 
communication shall be in writing and shall be served personally or by depositing the same in the 
certified United States mad, return receipt requested, postage prepaid and (1) if intended for 
Beneficiary shall be addressed to: 

San Joaquin County 
Community Development Department 
1 8 10 E. Hazelton Avenue 
Stockton, CA 95205 
Attention: Neighborhood Preservation Division 
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and (2) if intended for Trustor shall be address to: 
city of Lodi 
Community Development Department 
City Hall, 221 Pme Street, P.O. Box 3006 

Attention: Director 
cc: CityAttorney 

LO& CA 95241-1910 

Any notice, demand or communications shall be deemed given, received, made or 
communicated on the date personal delivery is effected or, if mailed m the manner herem 
specified, on the delivery date or date delivery is refused by the addressee, as shown on the return 
receipt. Either party may change its address at any time by giving written notice of such change 
to Beneficiary or Trustor as the case may be, m the manner provided herem, at least ten (10) days 
prior to the date such change is desired to be effective. 

Section 7.4 Successors and Jomt Trustors 

Where an obligation is created herein binding upon Trustor, the obligation shall also apply 
to and bind any transferee or successors m interest. Where the terms of the Deed of Trust have 
the effect of creating an obligation of the Trustor and a transferee, such obligation of the Trustor 
and such transferee. Where Trustor is more than one entity or person, all obligations of Trustor 
shall be deemed to be a joint and several obligation of each and every entm and person 
comprising Trustor. 

Section 7.5 Captions 

The captions or headings at the beginning of each Section hereof are for the convenience 
of the parties and are not part of this Deed of Trust. 

Section 7.6 Invaliddy of Certain Provisions 

Every provision of this Deed of Trust is intended to be severable. In the event any term 
or provision hereof is declared to be illegal or invalid for any reason whatsoever by a court or 
other body of competent jurisdiction, such dlegahty or mval iw shall not affect the balance of the 
terms and provisions hereof, which terms and provisions shall remain binding and enforceable. If 
the lien of this Deed of Trust is invalid or unenforceable as to any part of the debt, or ifthe lien is 
invalid or unenforceable as to any part of the Security, the unsecured or partially secured portion 
of the debt, and all payments made on the debt, whether voluntary or under foreclosure or other 
enforcement action or procedure, shall be considered to have been first paid or applied to the full 
payment of that portion of the debt which is not secured or partially secured by the lien of this 
Deed of Trust. 

15. 



Section 7.7 Governing Law 

This Deed of Trust shall be governed by and construed m accordance with the laws of the 
State of California. 

Section 7.8 Gender and Number 

In this Deed of Tnust the smgular shall include the plural and the masculine shall include 
the feminine and neuter arid vice versa, ifthe context so requires. 

Section 7.9 Deed of Trust. Mortgage 

Any reference m t€lis Deed of Trust to a mortgage shall also refer to a deed of trust and 
any reference to a deed of trust shall also refer to mortgage. 

Section 7.10 Actions 
___I 

Trustor agrees to appear m and defend any action or proceeding purporting to affect the 
S ecurw. 

Section 7.11 Substitution of Trustee 

Beneficiary may from time to time substitute a successor or successors to any Trustee named 
herein or acting hereunder to execute t h ~ ~  Trust. Upon such appomtment, and without 
conveyance to the successor trustee, the latter shall be vested with all title, powers, and duties 
conferred upon any Trustee herein named or acting hereunder. Each such appointment and 
substitution shall be made lby written instrument executed by Beneficiary, containing reference to 
this Deed of Trust and its place of record, which, when duly recorded m the proper office of the 
county or counties m which the Property is situated, shall be conclusive proof of proper 
appomtment of the successor trustee. 

Section 7.12 Statute of Limitations 

The pleading of any statute of limitations as a defense to any and all obligations secured by 
this Deed of Trust m hereby waived to the full extent permissible by law. 
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Section 7.13 Nonrecourse Obligation 
~ . ~ ~ _ _ _  

Except as expressly provided in the second paraDaph of this Section 7.13, Trustor shall 
not have any direct or indirect personal liabhty for payment of the principal of or interest on, the 
Note secured by this Deed of Trust or the performance of the covenants of the Trustor under this 
Deed of Trust. The sole recours of Beneficiary with respect to the principal of, or interest on, the 
Note and defaults by Trustor in the performance of its covenants under this Deed of Trust shall be 
to the property securing the indebtedness evidenced by the Note. No judgment, or execution 
thereon, entered m any action, legal or equitable, on the Note or this Deed of Trust shall be 
enforced personally against Trustor, but shall be enforced only against the property described in 
this Deed of Trust and such other further security as, form time to time, may be hypothecated for 
the Note; provided, however, that nothing contained in the foregoing limitation of liabllay shall 
(a) limit or impair the enforcement against all such security for the Note of all the rights and 
remedies of Beneficiary of, or (b) be deemed m any way to impair the right of Beneficiary to 
assert the unpaid principal amount of the Note as demand or money within the meaning and mtent 
of Section 43 1.70 of the California Code of Civil Procedure or any successor provision thereto. 

The foregoing limitation of liabhty is intended to apply only to the obligation for the 
repayment of the principal of, and payment of interest on the Note and the performance of 
Trustor's obhgations under this Deed of Trust, except as hereafter set forth; nothing contained 
herein is intended to relieve the Trustor of llabllay for (1) fraud or w W  misrepresentation: (2) 
the failure to pay taxes, assessments or other charges which may create liens on the Property that 
are payable or applicable prior to any foreclosure under the Deed of Trust (to the full extent of 
such taxes, assessments or other charges); (3) the fair market value of any personal property or 
fixtures removed or disposed of by Trustor other than in accordance with this Deed of Trust; (4) 
the misapplication of any proceeds under any insurance policies or awards resulting from 
condemnation or the exercise of the power of eminent domain or by reason of damage. loss or 
destruction to any portion of the Property; (5) Trustor's indemnification obligations under the 
Loan Agreement or this Deed of Trust; (6) payment to Beneficiary any rental income or other 
mcome arising with respect to the Property received by the Trustor after the Beneficiary has given 
notice to the Trustor of notice of the occurrence of an Event of Defauh, other than those 
customarily incurred by the lender in realizing upon its lien m an uncontested for closure sale after 
an undisputed dehuh. 

Section 7.14 Conflicts 

If any term or provision of this Deed of Trust conflicts with any term of provision of the 
Loan Agreement, the term or provision of the Loan Agreement shall control to the extent of such 
conflict. 
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IN WITNESS WHEREOF, Trustor has executed this Deed of Trust as of the day and year 
first above written. 

"Trustee" 

APPROVE3 AS TO CZNE\TT A N 0  
RECIMMENIE3 FOR APPROVAL: 

C H I 3  OAVISSON, Direczar 
Cornmunrty Oevelopment Department 

APPRQV€3 AS TO FOAM: 

TEFIRNCE A. DE3MODY 
County Csunsel 

Deputy County Counsel 

CrrY OF LODI, a municipal corporation 

I-!. ONON FLY" 
City Manager 

APPRQVFn AS TO MRM: 

CaUNTT OF SAN JOACUIN. 
a political subdivision of the 
Stare of Caiifarnia 

ROBET J. CABRAL Chairman 
San Joaquin County, California 

ATIEST: 
LOIS M. SAHYOUN 
Clerk of me Board of Superviscrs 
Courrty of San Joaquin 
State of California 

Oeputy Clerk 

"Trustee" 

JE3NIFE3 M. PEIRIN 
City Clerk 

.RANDALLA. HAYS 
CIty Attorney 

"Trustor" 
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IN WITNESS WHEREOF, Trustor has executed ths Deed of Trust as of the day and year 
first above wristen. 

"Trustee" 

APPROVE3 AS TO C C N m  AND 
fiEC3MMENIE3 FOR APPRCVAL: 

CHtl OAVISSON, Oimzor 
Cornmunrty Oeveloprnent Oepamnem 

APPRQVa AS TO FORM: 

lE3RNCE R OE3MOOY 
County Csunsel 

Oeputy County Counsel 

CITY OF LODI, a munidpal corporation 

I-!. OHON FLY" 
C2y Manager 

"Trustee" 

C3UN7Y CF SAN JOACUIN. 
a political subdivision of the 
Stare of California 

n o a m  J. cAamL chairman 
San Joaquin County, California 

ATTEST: 
LOIS M. SAHYOUN 
C:erk of me Board af Supervisas 
Cuurrty of San Joaquin 
Stare of California 

J E 3 "  M. P E R I N  
city CIWk 

APPUOVEI AS TO MAM: 

. .  . .  . 

FWUDAU A. HAYS 
CIty Attorney 

"Trustor" 

RS, A California Limited P armerstrip 

General Pamer *" 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

Z’personally known to me - 
ubscribed to the within instrument 

that hekbemexecu ted  the 

on behalf of which the person(s) acted, 

WITNESS my hand and official seal. 

Though the information below is not required by law, it may prove valuable to persons relying on the document and could prevent 
fraudulent removal and reattachment of this form to another document. 

Description of Attached Document 

Title or Type of Document: 

Document Date: Number of Pages: 

Signer(s) Other Than Named Above: 

Capacity(ies) Claimed by Signer(s) 

0 Individual 
L1 Corporate Officer 

C Partner - 0 Limited L] General 
0 Attorney-in-Fact 

Signer Is Representing: 

Signer’s Name: 

3 Individual 
Corporate Officer 
Title(s): 

0 Partner - Limited General 
;7 Attorney-in-Fact 
0 Trustee 
C Guardian or Conservator 
0 Other: Top of thumb here r i  I I 
Signer Is Representing: I 

0 1994 National Notary Association - 8236 Remmet Ave , P.0 Box 7184 - Canoga Park, CA 91309-7184 Prod No. 5907 Reorder Call Toll-Free 1-800-876-6827 
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PROMISSORY NOTE SECURED BY DEED OF TRUST 
(CDBG PROGRAM) 

Lo& California June - 1996 

FOR VALUE RECEIVED, Lo& Hotel Investors, a California Limited Partnershrp (the 
IIBorrower"), havmg its office at 1001 Sixth Street, Suite 200, Sacramento, Ca 95814 hereby 
promises to pay the County of San Joaquk (the "County")7 or order, a principal amount of Three 
Hundred Nmety Three Thousand, Nme Hundred Eighty Five Dollars ($393,985) advanced on 
behalf of Borrower by the County pursuant to the Regulatory and Loan Agreement dated June 
-, 1996, among Borrower, the City of Lo& (the "City") and the County7 plus mterest as set 
forth below. 

Borrower shall make payments of principal and interest, at the rates, m the amounts, and 
at the times provided below. 

1. Purpose. This Note evidences the obhgation of Borrower to repay funds loaned 
to and advanced on behalf of Borrower by the County to pay certain costs m connection with the 
rehabilitation of affordable seniors housing development (the "Project'') on property located m 
Lo& California, as more particularly described m the Regulatory and Loan Agreement (the 
"Property''). All capitalized terms used but not dehed  m this Note shall have the meanings set 
forth m the Regulatory and Loan Agreement. Borrower shall not make any sale, assignment. 
coveyance, or transfer m any other form of the Project OT the Property, or any part thereof or 
interest therein without the express consent of the City and County as provided m the Regulatory 
and Loan Agreement. 

City and County 

1996 m favor of the City (the "HOME Note") as referenced m the Regulatory and Loan 
Agreement, which is also secured by the Deed of Trust descriied m Section 3. Said documents 
are public records on file wlth the Crty Clerk and the provisions of said documents are 
incorporated by this reference. 

Borrower has also executed a promissory note m the amount of $960,015 dated June 

2. Interest and Payment Terms. 

a. Interest. Simple interest shall be computed on the outstanding principal 
balance at a rate of six and one halfpercent (3%) annually, which shall accrue to the extent not 
currently paid pursuant to subsection b. 

b Payment of Principal and Interest. Principal and interest payments shall 
be repaid fiom Net Annual Cash Flow from the Project. Net Annual Cash How shall be dehed  
as all mcome residential and commercial (including, whout  limitation, Section 8 housing 

1. 



assistance payments and laundry income) from the Project less (i) a reasonable amount to be 
approved by the City and County, actually expended for thzl lowing Project costs: operating 
expenses such as admmlstration, management, salaries, utilities operation, maintenance, taxes, 
license insurance and replacement/operatmg reserves; and less (ii) the amounts of debt service on 
the first deed of trust approved pursuant to Section 5.12 ofthe Regulatory and Loan Agreement; 
and less (G) a partnershy cash flow to the extent available up to the amount as needed to provide 
a debtservice ratio of 1 to 1: 15 on first Deed of Trust Loan per year, any unpaid amounts shall 
not accrue and not be payable m future years; and less (iv) principal and interest on the CDBG 
Note; and less (v) principal and interst on the H O s N o t e .  Any current interest not currently 
payable pur7-t to this Subsection b. shall accrue and be paid when sufficient income is avadable 
as set-forth in t h ~ ~  subsection b. Payments, if any, shall be due on June 1st of each year, 
commencing with the year first following the calendar year in whch th first housing unit on the 
Property is placed in service. 

C. Statement. Borrower shall submit to the City and County annually on 
June 1st a statement of the basis for calculation of the amount of the payment or nonpayment. An 
annual "audited financial statement" for the Project, prepared by a certified public accountant 
approved by the City and County, shall accompany each such statement, together with the annual 
tax return of Borrower. 

d. Application of Payments. Payments shall be applied first to accrued 
interest, next to current interest and then to the outstanding principal balance. 

e. Term. Notwithstanding any other provision of ths Note, principal and 
interest payable pursuant to this Note shall be fully repaid within hrty (30) years. 

3. Deed of Trust. This Note is secured by the Deed of Trust with Assignment of 
Rents (the "Deed of Trust") of even date herewith which shall be recorded on the Property m the 
Official Records of the County of San Joaquin. 

4. Late Charge. Payments not made pursuant to Section 2(c) within hrty (30) 
days of the due date shall be considered delinquent. The Borrower acknowledges that late 
payment of amounts owing under this Note will cause the County to mcur costs not contemplated 
by this Note, the exact amount of such costs being diEcult and impractical to assess. Such costs 
include without limitation, processing and accounting charges. Therefore, if any payment under 
this Note is not received whhin hrty (30) days of the date due, the Borrower agrees to pay to the 
County an additional amount of four percent (4%) of the payment due as a late charge, payment 
of the late charge shall not be subject to the provisions of section 2.b. related to Net Annual Cash 
Flow. The parties agree that the late charge represents a reasonable sum considering all the 
circumstances existing at the date of the execution of this Note and represents a fiiir and 
reasonable estimate of the costs the County would mcur by reason of late payment and that proof 
of actual damages would be costly and inconvenient. Acceptance for a late charge shall not 
constitute a waiver of defauh and shall not prevent the City and County fiom exercising any other 
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rights or remedies available to the City. Any payment deferred in accordance with the provisions 
of this Note shall not be subject to a late charge. 

5 .  Manner and Place of Payment. Payments shall be made at the Neighborhood 
Preservation ofthe San Joaquin County, Commumty Development Department, 1810 E. Hazehon 
Avenue, Stockton, CA 95205, or at such other place as the holder hereof may inform Borrower 
m writing, in lawful money of the United States. 

6. Waiver; Attorneys' Fees. Borrower wakes presentment for payment, demand, 
protest, and notices of dishonor and of protest: the benefits of all waiveable exemptions; and all 
defenses and pleas on the ground of any extension(s) of the time of payment or of any due date 
under the Note, m whole or in part, whether before or afker maturxty and with or without notice. 
Borrower hereby agrees to pay all costs and expenses. including reasonable attorney's fees, which 
may be incurred by the holder hereof m the enforcement of the Note, the Regulatory and Loan 
Agreement and the Deed of Trust or any term or provision of any of such documents. 

7. Acceleration. The entire balance of the obligation shall be immediately due and 
payable in the Event of Default as defined m the Regulatory and Loan Agreement. the Deed of 
Trust or m the event the Project is refinanced, sold., transferred or conveyed m any manner, or if 
Borrower reorganizes, modifies its partners@ structure or transfers the Pxoject as a portion of its 
assets. This loan is not assumable. Neither acceptance by the County of the payments provided 
for herem nor any hilure by the City or the County to pursue their legal and equitable remedies 
upon default shall constitute a waiver of the City or County's right to require prompt payments 
when due of all principal and interest owmg or to declare a default and exercise all of its rights 
under this Note, the Deed of Trust, and Regulatory and Loan Agreement. 

8. Prepayment. Borrower shallhave the rlght to prepay without penalty all or any 
part of the obligation evidenced by this Note. 

9. Nonrecourse Obhgation. Except as expressly provided m the second paragraph 
of ths section 9, the Borrower, the Borrower's Officers, directors, employees and agents, and the 
Borrower's partners shall not have any direct or indirect personal liabhty for payment of the 
principal of, or interest on this Note or the performance of the covenants of the Trustor under the 
Deed of Trust securing this Note. The sole recourse of the County with respect to the principal 
of, or interest on, the Note and defauhs by Trustor in the performance of its covenants under the 
Deed of Trust shall be to the property securing the indebtedness evidenced by the Note. No 
judgment, or execution thereon, entered in any action, legal or equitable, on the Note or the Deed 
of Trust shall be enforced personally against the property described m the Deed of Trust and such 
other or further security as, form time to time, may be hypothecated for the Note; provided, 
however, that nothing contained in the foregoing Emitation of liabhty shall (a) h i t  or impair the 
enforcement against all such securit4 for the Note of all the rights and remedies of the County, or 
(b) be deemed m any way to impair the right of the County to assert the unpaid principal amount 
of the Note as demand for money within the meaning and intendment of Section 43 1.70 of the 
California Code of Civil Procedure or any successor provision thereto. 
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The foregoing limitation of liab&ty is intended to apply only to the obligation for the 
repayment of the principal of, and payment of interest on the Note and the performance of 
Trustor's obligations under the Deed of Trust, except as hereafter set forth nothing contamed 
herein is intended to relieve the Borrower of personal liabllrty for (1) fiaud or w W  
misrepresentation; ( 2 )  the failure to pay taxes, assessments or other charges which may create 
liens on the Property that are payable or applicable prior to any foreclosure under the Deed of 
Trust (to the fid extent of such taxes, assessments or other charges); (3) the fair market value of 
any personal property or fixtures removed or disposed of by Borrower other than in accordance 
with the Deed of Trust; (4) the misapplication of any proceeds under any insurance policies or 
awards resuhing form condemnation or the exercise of the power of eminent domain or by reason 
of damage, loss or destruction to any portion of the Property; (5) the Borrower's i n d e d c a t i o n  
obligations under the Regulatory and Loan Agreement; and (6) payment to the County any rental 
income or other income arising with respect to the Property received by the Borrower after the 
County has given notice to the Borrower of the occurrence of an Event of Default. 

10. Assignment. The City and County's r a t s  under this note may be assigned by the 
City and County in their discretion. 

11. No OEset. The Borrower hereby waives any rights of offset it now has or may 
hereafter have against the City or County, their successors and assigns, and agrees to make the 
payments called for herein m accordance with the terms of this Note. 

12. conflict. If any term or provision of thw Note conflicts with any term or 
provision of the Regulatory and Loan Agreement the term or provision of the Regulatory and 
Loan Agreement shall control to the extent of such conflict. 

BORROWER 

Lo& Hotel Investors, A California Limited Partnership 

/- 
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PROMISSORY NOTE SECURED BY DEED OF TRUST 
(HOME PROGRAM) 

Lo& California June- 1996 

FOR VALUE RECEIVED, Lodi Hotel Investors, a California Limited Partnership (the 
"Borrower"), having its office at 1001 Sixth Street, Suhe 200, Sacramento, Ca 95814 hereby 
promises to pay the County of San Joaquin (the "CountyII), or order, a principal amount of Six 
Hundred Nmety Thousand, Fifteen Dollars ($690,015) advanced on behalf of Borrower by the 
County pursuant to the Regulatory and Loan Agreement dated June - 1996, among Borrower, 
the City of Lodi (the "City") and the County, plus interest as set forth below. 

Borrower shall make payments of principal and interest, at the rates, m the amounts, and 
at the times provided below. 

1. Purpose. This Note evidences the obligation of Borrower to repay funds loaned 
to and advanced on behalf of Borrower by the County to pay certain costs m connection with the 
rehabilitation of affordable seniors housing development (the "Project") on property located in 
Lo& California, as more particularly described in the Regulatory and Loan Agreement (the 
"Property"). All capitalized terms used but not defiued m this Note shall have the meanings set 
forth m the Regulatory and Loan Agreement. Borrower shall not make any sale, assignment, 
coveyance, or transfer in any other form of the Project or the Property, or any part thereof or 
interest therein without the express consent of the City and Coutny as provided m the Regulatory 
and Loan Agreement. 

Citv and Countv 
Borrower has also executed a promissory note m the amount of $393,985 dated June ~ 

1996 in favor of the City (the "CDBG Note") as referenced m the Regulatory and Loan 
Agreement, which is also secured by the Deed of Trust described m Section 3. Said documents 
are public records on file with the City Clerk and the provisions of said documents are 
incorporated by this reference. 

2. Interest and Payment Terms. 

a. Interest. Simple interest shall be computed on the outstanding principal 
balance at a rate of six and one halfpercent (6.5%) annually, which shall accrue to the extent not 
currently paid pursuant to subsection b. 

b Payment of Principal and Interest. Principal and interest payments shall 
be repaid fiom Net Annual Cash Flow fiom the Project. Net Annual Cash Flow shall be defined 
as all income residential and commercial (including, without limitation, Section 8 housing 
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assistance payments and laundry income) fiom the Project less (i) a reasonable amount to be 
approved by the Crty and County, actually expended for thallowing Project costs: operating 
expenses such as administration, management, salaries, utilities operation, maintenance. taxes, 
license insurance and replacement/operatmg reserves; and less (ii) the amounts of debt service on 
the first deed of trust approved pursuant to Section 5.12 ofthe Regulatory and Loan Agreement; 
and less (iii) a partnershrp cash flow to the extent available up to the amount as needed to provide 
a debtervice ratio of 1 to 1: 15 on first Deed of Trust Loan per year, any unpaid amounts shall 
not accrue and not be payable in future years; and less (iv) principal and interest on the CDBG 
Note; and less (v) principal and mterst on the H O e N o t e .  Any current interest not currently 
payable purGnt  to this Subsection b. shall accrue and be paid when s a c i e n t  income is available 
as set-forth m this subsection b. Payments, if any, shall be due on June 1st of each year. 
commencing with the year first following the calendar year m which th first housing unit on the 
Property is placed in service. 

C. Statement. Borrower shall submit to the City and County annually on 
June 1st a statement of the basis for calculation of the amount of the payment or nonpayment. An 
annual "audited financial statement" for the Project, prepared by a certified public accountant 
approved by the City and County, shall accompany each such statement, together wlth the annual 
tax return of Borrower. 

d. Application of Payments. Payments shall be applied first to accrued 
interest, next to current interest and then to the outstanding principal balance. 

e. Term. Notwithstanding any other provision of this Note, principal and 
interest payable pursuant to this Note shall be fulEy repaid within hr ty  (30) years. 

3. Deed of Trust. This Note is secured by the Deed of Trust with Assignment of 
Rents (the "Deed of Trust") of even date herewith which shall be recorded on the Property m the 
Official Records of the County of San Joaquin. 

4. Late Charge. Payments not made pursuant to Section 2(c) within thirty (30) 
days of the due date shall be considered delinquent. The Borrower acknowledges that late 
payment of amounts owing under this Note will cause the County to mcur costs not contemplated 
by this Note, the exact amount of such costs being diflicult and impraGtica1 to assess. Such costs 
include without limitation, processing and accounting charges. Therefore, if any payment under 
this Note is not received within thKty (30) days of the date due, the Borrower agrees to pay to the 
County an additional amount of four percent (4%) of the payment due as a late charge, payment 
of the late charge shall not be subject to the provisions of section 2.b. related to Net Annual Cash 
Flow. The parties agree that the late charge represents a reasonable sum considering all the 
circumstances existing at the date of the execution of this Note and represents a hir and 
reasonable estimate of the costs the County would mcur by reason of late payment and that proof 
of actual damages would be costly and inconvenient. Acceptance for a late charge shall not 
constitute a waiver of default and shall not prevent the City and County fiom exercising any other 
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rights or remedies available to the Cxty and County. Any payment deferred m accordance with 
the provisions of this Note shall not be subject to a late charge. 

5 .  Manner and Place of Payment. Payments shall be made at the Neighborhood 
Preservation of the San Joaquin County, Commututy Development Department, 1810 E. Hazehon 
Avenue, Stockton, CA 95205, or at such other place as the holder hereof may inform Borrower 
m writing, m lawful money of the United States. 

6. Waiver; Attorneys' Fees. Borrower waives presentment for payment, demand, 
protest, and notices of dishonor and of protest; the bene&s of all waiveable exemptions; and all 
defenses and pleas on the ground of any extension(s) of the time of payment or of any due date 
under the Note, m whole or m part, whether before or aRer maturm and with or wrthout notice. 
Borrower hereby agrees to pay all costs and expenses, including reasonable attorney's fees, which 
may be incurred by the holder hereof in the enforcement of the Note, the Regulatory and Loan 
Agreement and the Deed of Trust or any term or provision of any of such documents. 

7. Acceleration. The entire balance of the obligation shall be immediately due and 
payable m the Event of Dehuh as defined in the Regulatory and Loan Agreement, the Deed of 
Trust or m the event the Project is rehmced, sold, transferred or conveyed m any manner, or if 
Borrower reorganizes, modifies hs partnershq structure or transfers the Project as a portion of its 
assets. This loan is not assumable. Neither acceptance by the County of the payments provided 
for herein nor any failure by the Czty or the County to pursue their legal and equitable remedies 
upon default shall constitute a waiver of the City or County's rlght to require prompt payments 
when due of all principal and interest owing or to declare a defiult and exercise all of its rights 
under this Note, the Deed of Trust, and Regulatory and Loan Agreement. 

8. Prepayment. Borrower shall have the right to prepay without penahy all or any 
part of the obligation evidenced by this Note. 

9. Nonrecourse Obligation. Except as expressly provided m the second paragraph 
of this section 9, the Borrower, the Borrower's Officers, directors, employees and agents, and the 
Borrower's partners shall not have any direct or indirect personal liabhty for payment of the 
prmcipal of, or interest on this Note or the performance of the covenants of the Trustor under the 
Deed of Trust securing this Note. The sole recourse of the County with respect to the principal 
of, or interest on, the Note and defiuhs by Trustor m the performance of its covenants under the 
Deed of Trust shall be to the property securing the indebtedness evidenced by the Note. No 
judgment, or execution thereon, entered m any action, legal or equitable, on the Note or the Deed 
of Trust shall be enforced personally against the property described in the Deed of Trust and such 
other or fuaher security as, form time to time, may be hypothecated for the Note; provided, 
however, that nothing contained in the foregoing limitation of liabdity shall (a) limit or impair the 
enforcement against all such securlty for the Note of all the rights and remedies of the County, or 
(b) be deemed in any way to impair the right of the County to assert the unpaid principal amount 
of the Note as demand for money wahin the meaning and intendment of Section 43 1.70 of the 
California Code of Civil Procedure or any successor provision thereto. 
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The foregoing limitation of liabhty is intended to apply only to the obligation for the 
repayment of the principal of. and payment of interest on the Note and the performance of 
Trustor's obligations under the Deed of Trust, except as hereafter set forth; nothing contained 
herein is intended to relieve the Borrower of personal liabllrty for (1) fraud or willful 
misrepresentation; (2) the fbilure to pay taxes, assessments or other charges which may create 
liens on the Property that are payable or applicable prior to any foreclosure under the Deed of 
Trust (to the full extent of such taxes, assessments or other charges); (3) the hir market value of 
any personal property or fixtures removed or disposed of by Borrower other than m accordance 
with the Deed of Trust; (4) the misapplication of any proceeds under any insurance policies or 
awards resulting form condemnation or the exercise of the power of eminent domain or by reason 
of damage, loss or destruction to any portion of the Property; (5) the Borrower's indemnification 
obligations under the Regulatory and Loan Agreement; and (6) payment to the County any rental 
income or other income arising with respect to the Property received by the Borrower after the 
County has given notice to the Borrower of the occurrence of an Event of Defiuh. 

10. Assignment. The City and County's rights under this note may be assigned by the 
City and County in their discretion. 

11. No Offset. The Borrower hereby waives any rlghts of o&et it now has or may 
hereafter have against the City or County, their successors and assigns, and agrees to make the 
payments called for herein in accordance with the terms of this Note. 

12. conflict. If any term or provision of this Note conflicts with any term or 
provision of the Regulatory and Loan Agreement the term or provision of the Regulatory and 
Loan Agreement shall control to the extent of such conflict. 

BORROWER 

Lodi Hotel Investors, A California Limited Partnershq - 
.." 
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